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Washington,  Friday,  October  25,  1940 


The  President 


EXECUTIVE  ORDER 

Selective  Service  Regulations 

By  virtue  of  the  authority  vested  in 
me  by  the  Selective  Training  and  Service 
Act  of  1940,  approved  September  16, 
1940,  I  hereby  prescribe  Volume  Pour1 
of  regulations  governing  the  administra¬ 
tion  of  said  Act,  such  regulations  to  be 
known  as  the  Selective  Service  Regula¬ 
tions. 


Section  XXXVII.  Replacements  Paragraph 

Replacements :  General _ 430 

Time  allowed  replacements  to  report-  431 
Induction  stations  for  replacements. _  432 
Section  XXXVIII.  Reclassification  of 
Selected  Men  and  Report  of  De¬ 
liveries 

Records  returned  by  induction  station 

commander _ 433 

Reclassification  after  delivery  to  induc¬ 
tion  station _ 434 

Reclassification  after  separation  from 

the  land  and  naval  forces _ 435 

Report  of  deliveries _ 436 

SECTION  xxxn — DEFINITIONS 


ons.  Paragraph 

Quota  basis _ 401 

VOLUME  FOUR — DELIVERY  AND  INDUCTION  Gross  quota _ 402 

Contents  Net  9uota-- . 403 

contents  Credit  and  debit . . 404 

Section  XXXII.  Definitions  Paragraph  Selected  man _ 405 

Quota  basis - 401  Inducted  man _ 406 

Gross  quota _  402  Induction  station _ 407 

Net  quota _  403  Call _ 408 


Net  quota _ 403 

Credit  and  debit _ 404 

Selected  man _ 405 

Inducted  man _ 406 

Induction  station _ 407 

Call _ 408 

Section  XXXIII.  Quotas  and  Credits 
Quotas  and  credits:  The  Director  of 

Selective  Service _ 409 

Quotas  and  credits:  The  Governor _ 410 

Estimating  quota  bases  and  quotas _ 411 

Local  boards:  Forms  166  and  167 _ 412 


The  first  paragraph  in  Volume  Four  is 
numbered  401. 


401.  Quota  basis,  a.  The 
quota  basis  is  the  total  of: 


national 


Registrants  duly  placed  in  Class  I-A 


CONTENTS 

THE  PRESIDENT 

Executive  Orders:  Pa8® 

Oregon,  Thief  Valley  National 
Wildlife  Refuge,  establish¬ 
ment _  4213 

Selective  Service  Regulations, 

Volume  4 _  4209 

RULES,  REGULATIONS, 
ORDERS 

Title  7 — Agriculture: 

Surplus  Marketing  Administra¬ 
tion: 

California,  Beurre  Hardy 
pears,  regulations  for 

handling  amended _  4214 

Title  26 — Internal  Revenue: 

Bureau  of  Internal  Revenue: 

Income  tax: 

Amortization  deductions, 

amendment _  4217 

Certain  information  re¬ 
turns,  amendment -  4224 


and  awaiting  induction  (including  those  Title  30 — Mineral  Resources: 


in  I-A-O) ; 

Registrants  duly  placed  in  Class  I-C 


Section  ^xxxiv.^calls  °f  ClMS  1  A"  "  413  “  being  in  the  land  and  naval  forces; 
State  headquarters  arranges  for  de-  and 

livery - 414  Nonregistrants  who  are  members  of  the 

. 11 1  land  and  naval  forces. 

Selection  of  leaders  and  assistant  b.  The  State  quota  basis  is  similarly 

SEerioN^xjcxv:  Preparation "  of  Papers  411  the  total  of  all  registrants  duly  placed 
before  delivery  in  Class  I-A  and  I-C  by  the  local  boards 

Order  to  Report  for  Induction  (Form  of  the  State,  and  all  nonregistrants  who 


Bituminous  Coal  Division: 

Leckie  Collieries  Co.,  granting 
temporary  relief  and  con¬ 
ditionally  providing  for 
final  relief _  4224 

NOTICES 


Selection  of  leaders  and  assistant  b.  The  State  quota  basis  is  similarly  n.nortmont  - 

leaders - 417  the  total  of  an  registrants  dulv  nlaced  DePartment  of  Agriculture: 

action  XXXV.  Preparation  of  Papers  the  total  ot  ail  registrants  duly  Placed  Farra  security  Administration: 

Before  Delivery  in  Class  I-A  and  I-C  by  the  local  boards  Averaee  farm  units  in  certain 

Order  to  Report  for  Induction  (Form  of  the  State,  and  all  nonregistrants  who 

150) _ I. _ _ _ 418  are  members  of  the  land  and  naval  forces  Michigan  counties,  value 

Information  for  Armed  Forces  (Form  ,  ....  ,  ,,  determined _ - _  4227 

149) _ _ _ _ _ 419  and  who  report  that  when  they  entered 

List  of  Selected" Men"  ( Form"  153)11111  420  the  land  or  naval  forces  their  perma-  D®Partment  : 

Warrants  of  leader  and  assistant  nent  residences  were  in  the  State.  Wage  and  Hour  Div 

leaders  (Form  158)  - 421  c  ^  local  board  quota  basis  is  the  Kms.  James  F.,  a 

Transportation  request  and  meal  or  total  of  all  registrants  duly  placed  in  T 

lodging  ticket -  423  Class  I-A  and  I-C  by  the  board  and  all  -Learner  empioyrr 

Records  that  are  sent  to  induction  nonregistrants  who  are  members  of  the  cates,  notice 


Warrants  of  leader  and  assistant 

leaders  (Form  158) _ 421 

Delivery  List  (Form  151) _ 422 

Transportation  request  and  meal  or 

lodging  ticket _ 423 

Records  that  are  sent  to  induction 


Transferring  delivery  of  selected  men.  425  and  naval  forces  and  who  report 

:ction  xxxvi.  Delivering  Registrants  that  when  they  entered  the  land  or  naval 
to  induction  Station  forces  their  permanent  residences  were 

426  in  the  area  over  which  that  local  board 


Section  XXXVI.  Delivering  Registrants  that  When  they  € 
to  Induction  Station  forces  their  per 

426  “>  the  area  over 

-telegraphic  report  to  commanding  of-  .  .  .  . 

ficer  of  induction  station _  427  has  jurisdiction. 

Reception  of  selected  men  at  the  in-  d.  When  sped 

duction  station -  428  nirortnr  nf  SpIp 

Induction  _  429  ^irect°r  01  toeie 


Wage  and  Hour  Division: 

King,  James  F.,  authorization 

to  act  as  Administrator. _  4230 
Learner  employment  certifi¬ 
cates,  notice  of  issuance 
for  various  industries  (2 

documents) _  4228,4230 

Sand  and  Gravel  Industry,  ex¬ 
emption  from  maximum 


Tnrw^rT  813,11011 - Director  of  Selective  Service,  the  quota 

_ _  basis  for  any  subdivision  shall  mclude 

1  Volumes  1,  2,  3,  5,  and  6  appear  at  5  F.R.  the  registrants  duly  placed  in  other 
8779,  3786,  3923  ,  3935  and  4164,  respectively.  Classes. 


is  jurisdiction.  hours,  etc - - -  4228 

d.  When  specifically  prescribed  by  the  Department  of  the  Interior : 
irpc.tnr  of  Selective  Service,  t.he  cmota  Bituminous  Coal  Division : 


Cornett-Lewis  Coal  Co.,  et  al., 

hearing _  4225 

(Continued  on  next  page) 
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the  fictional  quota  basis  is  supplied  by  partment  or  Headquarters  Marine  Corps 
the  State  and  then  multiplying  the  na-  a  Home  Address  Report  (Form  166)  for 
tional  gross  quota  by  that  percent.  The  each  man  who  is  a  member  of  the  land 
local  board  gross  quota  is  a  proportionate  and  naval  forces  on  a  date  to  be  fixed 
share  of  the  State  gross  quota  and  is  by  the  Director.  He  will  similarly  receive 


similarly  computed. 


a  home  address  report  for  each  man, 


_ _  403.  Net  quota.  The  net  quota  for  any  whether  a  registrant  or  not,  who  subse- 

subdivision  on  a  given  date  is  the  num-  quently  becomes  a  member  of  the  land 
Published  dally,  except  Sundays,  Mondays,  ber  of  men  who  must  be  inducted  in  and  naval  forces  other  than  by  induc¬ 
ed  days  following  legal  holidays  by  the  order  to  attain  the  gross  quota  set  for  tion  through  a  local  board. 

Division  of  the  Federal  Register,  The  National  that  subdivision.  It  is  the  difference  c.  When  a  member  of  the  land  and 

tainedTin  thT^deral ^Re^te?1 A^a^rOT^d  between  the  gross  quota  set  for,  and  the  naval  forces  is  separated  from  the  land 

July  26,  1935  (49  Stat.  500),  under  reguia-  credit  already  given,  the  subdivision.  and  naval  forces  or  is  (after  being  ab- 


July  26,  1935  (49  Stat.  500),  under  reguia-  credit  already  given,  the  subdivision.  and  naval  forces  or  is  (after  being  ab- 
tlons  prescribed  by  the  Administrative  Com-  404.  Credit  and  debit,  a.  A  credit  for  sent  from  his  unit  for  a  certain  period 
mittee,  approved  by  the  President.  any  subdivision  is  the  total  number  of  of  time)  reported  as  being  a  deserter, 

the  Archivist  or  Acting  Archivist,  an  officer  men  from  that  subdivision  m  the  land  the  Director  of  Selective  Service  will  re- 
of  the  Department  of  Justice  designated  by  and  naval  forces  on  a  date  to  be  fixed  by  ceive  from  the  War  or  Navy  Department 
the  Attorney  General,  and  the  Public  Printer  ^be  Director  of  Selective  Service  (ex-  or  Headquarters  Marine  Corps  a  Report 

°rThCetidIilyUi^ueP^fntthe  Federal  Register  Pected  to  **  November  30,  1940) ,  plus  the  of  Separation  (Form  167) . 
will  be  furnished  by  mail  to  subscribers,  free  number  of  men  from  that  subdivision  d.  After  crediting  and  debiting  the 
of  postage,  for  $1.25  per  month  or  $12.50  per  who  become  members  of  the  land  and  proper  States,  the  Director  of  Selective 
year;  single  copies  io  cents  each;  payable  in  navaj  forces  after  that  date  but  before  Service  shall  forward  all  home  address 
Supe?mteiSe™t  0™ Documents  dfrectiy  to  the  the  date  for  which  a  particular  quota  is  reports  and  reports  of  separation  to  the 


Superintendent  of  Documents  directly  to  the  LX1“  Eicne  lor  wiiilii  a  partiLuiar  quuta 
Government  Printing  Office,  Washington,  D.  C.  established. 

b.  A  debit  for  any  subdivision  is  the 


CONTENTS— Continued  bers  of 

Department  of  the  Interior — Con.  sequent] 

Bituminous  Coal  Division — Con.  °f  Selet 

Petitions  denied:  Pa&e  come  se 

Associated  industries  of  New  forces  t 

York  State,  Inc _  4225  nation. 


Carter  Coal  Co _  4226 

Bureau  of  Reclamation: 

California,  Prosser  Creek  Res¬ 
ervoir  Site,  reclamation 

withdrawal _  4227 

Grazing  Service: 

Oregon,  Grazing  Districts  Nos. 

2  and  3,  modification _  4227 

Federal  Power  Commission: 

Empire  Gas  and  Fuel  Company, 

Ltd.,  fixing  date  of  hearing 
and  suspending  rate  sched¬ 
ule _ 4231 

Home  Gas  Company,  date  of 

hearing  postponed -  4231 

Federal  Trade  Commission: 

United  States  Marble  and  Gran¬ 
ite  Co.,  findings  as  to  facts 

modified _  4231 

Securities  and  Exchange  Commis¬ 
sion: 

Bridgeport  Gas  Light  Co.,  hear¬ 
ing _  4232 

International  Hydro-Electric 
System,  et  al.,  correction 

order _  4232 

San  Antonio  Public  Service  Co., 

effectiveness  of  declaration.  4232 

Treasury  Department: 

Bureau  of  Public  Debt: 

United  States  Housing  Au¬ 
thority,  y4th  percent 
notes,  series  E,  offering _  4224 


D.  c.  established.  Governors. 

b.  A  debit  for  any  subdivision  is  the  e.  The  Director  of  Selective  Service 
total  number  of  men  who,  having  been  shall  from  time  to  time  notify  each  Gov- 
credited  to  the  subdivision  as  being  mem-  ernor  of  the  quotas,  credits,  and  debits 
bers  of  the  land  and  naval  forces,  sub-  of  his  State  and  of  the  number  of  men 
sequently  are  reported  to  the  Director  to  be  furnished  by  his  State  to  the  land 
of  Selective  Service  as  deserters  or  be-  and  naval  forces  and  the  period  or  peri- 

Page  come  separated  from  the  land  and  naval  ods  during  which  the  men  are  to  be 
forces  by  discharge,  dismissal,  or  resig-  furnished. 

4225  nation.  410.  Quotas  and  credits:  The  Gover- 

4226  405.  Selected  man.  A  selected  man  is  nor.  a.  The  Governor  shall  determine 


405.  Selected  man.  A  selected  man  is  nor.  a.  The  Governor  shall  determine 
(1)  any  registrant  who  has  been  duly  the  quotas,  credits,  and  debits  for  each 
designated  by  a  local  board  to  fill  a  call,  local  board  in  his  State.  He  shall  from 
or  (2)  any  nonregistrant  who  has  volun-  time  to  time  call  upon  each  local  board  to 
teered  for  induction  and  has  been  duly  report  on  a  Local  Board  Report  of  Class 
designated  by  a  local  board  to  fill  a  call.  I-A  (Form  161)  the  number  of  regis- 

406.  Inducted  man.  An  inducted  man  trants,  the  number  classified,  the  num- 

is  a  man  who  has  become  a  member  of  ber  it  has  duly  placed  in  Class  I-A,  the 
the  land  and  naval  forces  through  the  number  inducted,  and  the  number  cred- 
operation  of  the  Selective  Service  ited  as  being  members  of  the  land  and 
System.  naval  forces  other  than  by  induction.  He 

407.  Induction  station.  The  term  “in-  shall  receive  from  induction  stations  re¬ 

duction  station”  refers  to  any  camp,  post,  ports  of  men  inducted  (Form  151) . 
ship,  or  station  at  which  selected  men  b.  Upon  receiving  the  home  address 
are  received  by  the  military  authorities  reports  (Form  166)  and  reports  of  sepa- 
and,  if  found  acceptable,  are  inducted  ration  (Form  167)  from  the  Director  of 
into  military  service.  Selective  Service,  he  shall  credit  and 

408.  Call.  A  call  is  an  order  made  by  debit  the  proper  local  boards  and  shall 
a  Governor  upon  a  local  board  for  the  forward  the  reports  to  the  boards. 


delivery  of  a  specific  number  of  men  to 
an  induction  station. 

SECTION  XXXin — QUOTAS  AND  CREDITS 

Paragraph 

Quotas  and  credits:  The  Director  of  Se¬ 
lective  Service _ 409 

Quotas  and  credits:  The  Governor _ 410 

Estimating  quota  bases  and  quotas _ 411 


c.  The  Governor  shall  from  time  to 
time  notify  each  local  board  of  the 
quotas,  credits,  and  debits  of  that  board. 

411.  Estimating  quota  bases  and 
quotas.  Until  the  actual  numbers  neces¬ 
sary  for  determining  quota  bases,  quotas, 
and  credits  are  known,  the  quota  bases, 


&an  Antonio  puduc  oervice  go.,  Local  boards:  Forms  166  and  167 _ 412  quotas,  and  credits  may  be  estimated. 

eBectiveness  °f  declaration.  4232  Local  boards:  Report  of  class  i-A - «3  Local  boards:  Forms  16S  and  W . 

Treasury  L^partment.  409.  QUOtas  and  credits:  The  Director  a.  Upon  receiving  home  address  reports 

Bureau  oi  fuduc  ueDt.  <,/  selective  service,  a.  The  Director  of  (Form  166)  from  the  Governor,  the  local 

unnea  states  h  u  ing  au-  Selective  Service  shall  determine  the  board  shall  check  such  reports  against 

y’ri  4i: 1  ,99,  quotas,  credits,  and  debits  for  the  Na-  its  records  to  determine  whether  any 

tion  and  for  each  State.  He  shall  from  registrant  has  entered  the  land  and  naval 

-  time  to  time  call  upon  each  Governor  to  forces  without  reporting  that  fact  to  the 

report  on  a  State  Report  of  Class  I  (Form  local  board.  Any  registrant  who  has  en- 
402.  Gross  quota.  The  national  gross  162)  the  number  of  registrants  in  the  tered  the  land  and  naval  forces  shall  be 
quota  on  a  given  date  is  the  total  of  the  state,  the  number  of  registrants  duly  classified  in,  or  transferred  to,  Class  I-C. 
strength  set  by  proper  authority  to  be  placed  in  Class  I-A  by  the  local  boards  If  he  was  suspected  of  being  a  delinquent 
attained  by  the  land  and  naval  forces,  in  his  State,  and  the  number  of  regis-  only  because  he  failed  to  report  to  the 
The  State  gross  quota  is  a  proportionate  trants  duly  inducted  from  his  State.  board  that  he  had  enlisted  in  the  land 
share  of  the  national  gross  quota,  com-  b.  The  Director  of  Selective  Service  or  naval  forces,  the  board  shall  remove 
putecl  by  first  finding  what  percent  of  will  receive  from  the  War  or  Navy  De-  any  charge  of  delinquency  made  against 
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the  registrant  and  shall  make  the  report 
required  by  Vol.  Three,  “Classification 
and  Selection.”  Upon  receiving  a  report 
of  separation  for  a  registered  man,  the 
board  shall  take  the  action  prescribed  in 
paragraph  435.  The  board  shall  file  all 
home  address  reports  (Form  166)  and  all 
reports  of  separation  (Form  167). 

b.  The  local  board  shall  enter  in  its 
Classification  Record  only  those  men  who 
have  registration  cards  on  file  with  the 
board. 

413.  Local  boards:  Report  of  Class  I-A. 
When  called  upon  by  the  Governor,  the 
local  board  shall  immediately  report  on 
Form  161  the  information  required.  It 
shall  file  a  duplicate  of  the  report. 

SECTION  XXXIV — CALLS 

Paragraph 

State  headquarters  arranges  for  delivery.  414 


Calls  made  by  the  Governor _ 415 

Selection  of  men  to  fill  call - 416 


Selection  of  leaders  and  assistant  leaders.  417 

414.  State  headquarters  arranges  for 
delivery.  The  delivery  of  men  to  Army 
induction  stations  will  be  arranged  by  the 
Governor  of  each  State  and  the  com¬ 
mander  of  the  corps  area  of  which  the 
State  is  a  part.  The  delivery  of  men  to 
Navy  or  Marine  Corps  induction  stations 
will  be  arranged  by  the  Governor  of  each 
State  and  representatives  of  the  Navy  or 
Marine  Corps.  At  least  21  days  before 
the  induction,  the  corps  area  commander 
or  representative  of  the  Navy  or  Marine 
Corps,  on  the  basis  of  the  facilities  avail¬ 
able  for  the  care  and  training  of  the  men 
to  be  inducted,  will,  within  the  quota  set, 
submit  to  each  Governor  the  require¬ 
ments  for  men  to  be  inducted  and  the 
period  during  which  they  are  to  be  in¬ 
ducted.  The  details  of  when  and  to 
which  induction  stations  selected  men 
are  to  report  should  be  settled  by  con¬ 
ference. 

415.  Calls  made  by  the  Governor,  a. 
After  conference  with  the  corps  area 
commander  (or  representatives  of  the 
Navy  or  Marine  Corps)  the  Governor 
shall  issue  calls  to  local  boards,  sufficient 
to  meet  the  above  request  (par.  414) . 

He  shall  send  a  duplicate  of  each  call 
to  the  corps  area  commander  (or  to  rep¬ 
resentatives  of  the  Navy  or  Marine 
Corps)  and  file  a  copy.  Calls  shall  be 
numbered  consecutively,  without  regard 
to  the  service  for  which  the  call  is  made. 
The  call  shall  be  issued  in  time  to  allow 
selected  men  five  days  in  which  to  wind 
up  their  affairs. 

b.  No  form  is  specified  for  calls,  but 
each  call  made  on  a  local  board  shall 
state — 

The  call  number; 

Which  service  the  call  is  for — Army, 
Navy,  or  Marine  Corps; 

The  number  of  men,  as  specified  by  the 
corps  area  commander  (or  representa¬ 
tive  of  the  Navy  or  Marine  Corps),  to 
be  delivered; 

The  designation  and  address  of  the 
induction  station; 

The  day  of  delivery; 


The  type  of  transportation,  and  sched¬ 
ule  of  departures,  arrivals,  and  transfers 
en  route. 

c.  No  call  made  on  a  local  board  shall 
be  for  more  than  the  board’s  current  net 
quota. 

d.  No  call  shall  be  made  for  men  with 
special  qualifications. 

416.  Selection  of  men  to  fill  call.  a. 
When  a  call  is  received  by  a  local  board, 
the  board  shall  immediately  proceed  to 
fill  the  call  by  selecting  a  sufficient  num¬ 
ber  of  the  Class  I-A  men  specified  in  the 
call.  The  men  specified  in  the  call  shall 
be  selected  in  sequence  of  their  order 
numbers,  beginning  with  the  smallest  or¬ 
der  number,  except  that  all  Class  I-A 
men  so  specified  who  have  volunteered 
for  induction  shall  be  selected  to  fill  the 
call  before  any  man  who  has  not  volun¬ 
teered  shall  be  so  selected.  (For  trans¬ 
ferred  men,  see  par.  425.) 

b.  No  local  board  shall  select  for  a  call 
more  men  than  are  required,  at  the  time, 
to  fill  the  call.  (For  replacements  of 
selected  men,  see  sec.  XXXVII;  for  re¬ 
placement  of  selected  men  transferred 
to  another  local  board  for  delivery,  see 
par.  425/.) 

c.  No  registrant  shall  be  ordered  to 
report  for  induction  while  there  is  pend¬ 
ing  any  appeal  duly  made  by  him  or  in 
his  behalf. 

d.  If  any  selected  man  is  registered 
with  two  local  boards,  the  local  board 
that  orders  him  to  report  for  induction 
shall  notify  the  other  board  that  it  has 
so  ordered  him. 

417.  Selection  of  leaders  and  assistant 
leaders,  a.  After  selecting  the  regis¬ 
trants  who  are  to  fill  the  call,  the  local 
board  shall  designate  one  selected  man 
to  be  the  leader  of  the  group,  and  one 
or  more  to  be  assistant  leaders.  Because 
the  leaders  and  assistant  leaders  have 
grave  responsibilities  (see  Form  158), 
the  board  should,  in  selecting  them,  con¬ 
sider  each  man’s  age,  experience,  char¬ 
acter,  and  personality. 

b.  Leaders  and  assistant  leaders  shall 
have  such  authority  as  is  necessary  to 
deliver  the  group  to  the  induction  sta¬ 
tion. 

SECTION  XXXV — PREPARATION  OF  PAPERS 
BEFORE  DELIVERY 

Paragraph 


Order  to  Report  for  Induction  (Form 

150) - 418 

Information  for  Armed  Forces  (Form 

149) - - -  419 

List  of  Selected  Men  (Form  153) _ 420 

Warrants  of  leader  and  assistant  leaders 

(Form  158) _ 421 

Delivery  List  (Form  151) _ 422 

Transportation  request  and  meal  or 

lodging  ticket _ 423 

Records  that  are  sent  to  induction  sta¬ 
tion - 424 

Transferring  delivery  of  selected  men__  425 


418.  Order  to  Report  for  Induction 
( Form  150).  a.  Immediately  upon  de¬ 
termining  which  men  are  to  report  for 
induction,  the  local  board  shall  prepare 
for  each  man  an  Order  to  Report  for 
Induction  (Form  150),  in  duplicate.  The 


board  shall  mail  the  original  to  the  regis¬ 
trant,  and  shall  file  the  copy  in  his  cover 
sheet. 

b.  The  time  specified  for  reporting 
shall  be  at  least  five  days  after  the  date 
the  order  is  mailed. 

419.  Information  for  Aritied  Forces 
( Form  149).  Before  the  time  set  for  se¬ 
lected  men  to  report  for  entrainment  to 
the  induction  station,  the  local  board 
shall  prepare  for  each  selected  man  one 
copy  of  Information  for  Armed  Forces 
(Form  149).  The  information  entered 
on  the  Form  149  shall  be  extracted  from 
the  registrant’s  questionnaire. 

420.  List  of  Selected  Men  ( Form  153). 
When  it  mails  the  orders  to  report  for 
induction,  the  local  board  shall  prepare 
a  List  of  Selected  Men  (Form  153).  It 
shall  post  one  copy  in  a  public  place  at 
or  near  the  office  of  the  board.  It  shall 
release  additional  copies  to  the  press. 

421.  Warrants  of  leader  and  assistant 
leaders  ( Form  158).  Before  the  time  set 
for  selected  men  to  report  for  delivery 
to  the  induction  station,  the  local  board 
should  prepare  a  warrant  (Form  158)  for 
each  leader  and  assistant  leader. 

422.  Delivery  List  ( Form  151).  a.  Be¬ 
fore  the  time  set  for  selected  men  to 
report  for  delivery  to  the  induction  sta¬ 
tion,  the  local  board  shall  prepare  a  De¬ 
livery  List  (Form  151) ,  in  triplicate.  The 
board  shall  make  no  entries  in  column  4 
of  the  form. 

b.  If  a  registrant  fails  to  report  as  or¬ 
dered  (par.  418) ,  his  absence  shall  be 
noted  on  the  Delivery  List  before  it  is 
turned  over  to  the  leader  (par.  426). 

423.  Transportation  request  and  meal 
or  lodging  ticket,  a.  Before  the  time  set 
for  selected  men  to  report  for  delivery  to 
the  induction  station,  the  local  board 
shall  prepare  a  transportation  request 
(Standard  Forms  1028-1031)  and  meal  or 
lodging  tickets  (Form  256),  as  prescribed 
in  Vol.  Five,  “Finance”. 

b.  As  a  convenience  to  the  leader,  the 
board  itself  may  exchange  the  prepared 
transportation  request  for  transporta¬ 
tion  tickets. 

424.  Records  that  are  sent  to  induction 
station,  a.  The  following  records  shall 
be  turned  over  to  the  leader  for  delivery 
to  the  commanding  officer  of  the  induc¬ 
tion  station. 

For  the  group: 

Original  and  duplicate  delivery  list 
(Form  151). 

For  each  selected  man: 

Original  report  of  physical  examina¬ 
tion  (Form  200) ; 

Original  order  to  report  for  induction 
(Form  150) ; 

Information  for  armed  forces  (Form 
149). 

For  each  selected  man  under  21  years 
of  age: 

Written  consent  of  his  parents  (or 
guardian) ,  dated  not  more  than  30  days 
i  before  induction,  or  the  statement  pre- 
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scribed  in  Volume  Three,  “Classification 
and  Selection”. 

b.  The  following  records  shall  be 
mailed,  or  sent  by  messenger,  to  the  com¬ 
manding  officer  of  the  induction  station 
when  the  registrants  entrain: 

Duplicate  copy  of  each  order  to  report 
for  induction  (Form  150) ; 

Triplicate  copy  of  delivery  list  (Form 
151). 

c.  If  any  registrant  fails  to  bring  his 
order  to  report  for  induction  (Form  150) , 
the  board  shall  cause  a  copy  to  be  pre¬ 
pared. 

425.  Transferring  delivery  of  selected 
men.  a.  If  any  selected  man  is  so  far 
from  his  local  board  that  reporting  to 
his  board  for  delivery  would  be  a  hard¬ 
ship,  he  may  go  to  any  local  board  and 
ask  that  board  to  send  him  to  an  induc¬ 
tion  station. 

b.  The  local  board  to  which  the  selected 
man  makes  his  request  shall  investigate 
the  circumstances  of  his  absence  from 
his  local  board  area.  If  it  finds  that  he 
does  not  have  a  good  reason  for  his  ab¬ 
sence,  it  shall  direct  him  to  present  him¬ 
self  to  his  own  local  board.  If  it  finds 
that  he  has  a  good  reason,  it  shall  ap¬ 
prove  his  request  and  so  notify  his  local 
board. 

c.  The  local  board  that  has  ordered  the 
man  to  report  for  delivery  shall  then 
transfer  him.  It  shall  prepare  an  Order 
Transferring  Delivery  of  Registrant 
(Form  160),  in  triplicate.  It  shall  send 
one  copy  to  the  Governor,  for  forwarding 
to  the  corps  area  commander  (or  repre¬ 
sentative  of  the  Navy  or  Marine  Corps) , 
and  file  one  copy.  It  shall  send  the  third 
copy  of  Form  160  and  a  copy  of  Informa¬ 
tion  for  Armed  Forces  (Form  149)  to  the 
local  board  to  which  the  registrant  is 
transferred. 

d.  If  the  two  local  boards  are  in  the 
same  corps  area,  the  corps  area  com¬ 
mander  (or  representative  of  the  Navy 
or  Marine  Corps)  will  arrange  with  the 
proper  Governor  the  time  and  induction 
station  to  which  the  transferred  regis¬ 
trant  is  to  be  delivered.  If  the  local 
board  to  which  the  registrant  is  trans¬ 
ferred  is  in  another  corps  area,  the  corps 
area  commander  will  forward  the  Form 
160  to  the  proper  corps  area  commander, 
who  will  arrange  for  the  registrant’s 
delivery. 

e.  The  local  board  to  which  the  regis¬ 
trant  is  transferred  for  delivery  shall  de¬ 
liver  him  as  prescribed  in  Section  XXXVI. 
It  shall  forward  to  the  local  board  from 
which  he  was  transferred  all  papers  per¬ 
taining  to  the  registrant  that  are  re¬ 
ceived  from  the  induction  station,  except 
the  delivery  list  (Form  150). 

f.  In  order  that  the  exact  numbers  re¬ 
quired  by  the  calls  on  the  two  boards  will 
be  delivered,  the  local  board  from  which 
the  registrant  is  transferred  shall  pro¬ 
vide  a  replacement  for  him  and  the  local 
board  to  which  the  registrant  is  trans¬ 
ferred  shall  substitute  him  for  one  of  its 
selected  men,  even  if  they  are  all  volun¬ 
teers  (par.  416a).  Ordinarily,  the  sub¬ 


stitution  shall  be  for  the  last  man  se¬ 
lected.  The  transferred  registrant,  if  in¬ 
ducted,  shall  be  credited  to  the  board 
from  which  he  was  transferred. 

SECTION  XXXVI — DELIVERING  REGISTRANTS  TO 
INDUCTION  STATION 

Paragraph 


Procedure  before  delivery - 426 

Telegraphic  report  to  commanding  of¬ 
ficer  of  induction  station _ 427 

Reception  of  selected  men  at  the  induc¬ 
tion  station _ 428 

Induction _ 429 

426.  Procedure  before  delivery,  a.  At 
the  time  and  place  designated  for  the 
selected  men  to  report  for  delivery  the 
local  board  shall: 


Call  the  roll  of  selected  men: 

Read  and  issue  the  warrants  of  leaders 
and  assistant  leaders; 

Turn  over  to  the  leader  the  transporta¬ 
tion  request  or  tickets  and  the  meal  and 
lodging  tickets  (par.  423)  and  the  records 
for  the  induction  station  (par.  424) ; 

Notify  the  leader  of  arrangements  that 
are  made  at  the  induction  station  (par. 
428) ; 

Specifically  order  the  selected  men  to 
obey  the  leader  and  assistant  leaders  (see 
par.  417  b) ; 

Specifically  order  the  selected  men  to 
report  to  the  induction  station  under 
their  leaders. 

b.  The  procedure  directed  in  a  above 
should  be  conducted  with  brief  and  dig¬ 
nified  ceremony.  It  may  be  varied  to 
include  speeches  by  representative  citi¬ 
zens,  the  presence  of  uniformed  organi¬ 
zations,  the  playing  of  band  music,  and 
parades.  All  members  of  the  local  board 
and  the  government  appeal  agent  should 
be  present. 

427.  Telegraphic  report  to  command¬ 
ing  officer  of  induction  station.  Imme¬ 
diately  upon  the  departure  of  the  selected 
men,  the  local  board  shall  telegraph,  or, 
if  less  expensive,  telephone  the  com¬ 
manding  officer  of  the  induction  station: 

The  number  of  selected  men  entrained; 
The  designation  of  the  local  board; 

The  station  or  terminal  at  which  the 
selected  men  are  due  to  arrive; 

The  time  of  arrival! 

428.  Reception  of  selected  men  at  the 
induction  station.  The  commanding 
officer  of  the  induction  station  is  charged 
by  regulations  of  the  land  and  naval 
forces  with  having  the  selected  men  met 
at  the  railroad  station  or  bus  terminal 
and  transported  to  the  induction  station. 
He  is  charged  wih  providing  food  and 
lodging  for  the  men  after  their  arrival. 
He  is  charged  with  providing  transporta¬ 
tion  back  to  the  local  board  for  any 
selected  man  who,  at  the  induction  sta¬ 
tion,  is  found  not  acceptable  to  the  land 
or  naval  forces. 

429.  Induction.  After  examination  at 
the  induction  station,  the  selected  men 
found  acceptable  will  be  inducted  into 
the  land  and  naval  forces.  An  officer  of 
the  Army,  Navy,  or  Marine  Corps  will  ad¬ 
minister  a  prescribed  oath  to  each  of  the 
men.  He  will  then  inform  them  that 


they  are  members  of  the  land  and  naval 
forces,  and  will  explain  their  obligations 
and  privileges. 

SECTION  XXXVII — REPLACEMENTS 

Paragraph 


Replacements:  General _ 430 

Time  allowed  replacements  to  report _ 431 

Induction  stations  for  replacements _ 432 


430.  Replacements:  General,  a.  Re¬ 
placements  shall  be  furnished  for  selected 
men  who  fail  to  report  for  delivery  and 
for  selected  men  who  at  the  induction 
station  are  found  not  acceptable  to  the 
land  and  naval  forces.  (For  procedure 
with  delinquents,  see  Vol.  Three,  “Classi¬ 
fication  and  Selection”.) 

b.  The  selection  of  replacements  shall 
be  made  as  prescribed  in  par.  416,  as  soon 
as  the  local  board  learns  that  a  replace¬ 
ment  is  necessary. 

c.  The  records  and  notices  prepared  for 
other  selected  men  (sec.  XXXV)  shall  be 
prepared  for  replacements. 

d.  In  event  that  a  selected  man  who 
failed  to  report  for  induction  is  later  able 
to  report,  he  shall,  if  practicable,  be  re¬ 
quired  to  report  for  induction  before  any 
replacement  is  so  required  to  report. 

431.  Time  allowed  replacements  to  re¬ 
port.  a.  A  replacement  shall  be  entitled 
to  at  least  five  days  in  which  to  wind  up 
his  affairs  before  reporting  to  the  local 
board  for  delivery  (par.  418).  However, 
if  a  replacement  is  willing,  he  may  be 
delivered  to  the  induction  station  at  any 
time  after  his  selection. 

b.  A  selected  man  who  fails  to  report 
for  entrainment  but  who  later  becomes 
available  for  induction  shall  not  be  en¬ 
titled  to  any  additional  time  before  being 
required  to  report. 

432.  Induction  stations  for  replace¬ 
ments.  a.  The  corps  area  commander 
(or  representative  of  the  Navy  or  Marine 
Corps)  will  notify  each  Governor  as  to 
the  location  of  induction  stations  for  re¬ 
placements  and  the  day  or  days  they  are 
to  report.  The  Governor  in  turn  shall 
give  to  the  local  boards  concerned  the 
information  given  on  a  call  (par.  415) . 

SECTION  XXXVin — RECLASSIFICATION  OF  SE¬ 
LECTED  MEN  AND  REPORT  OF  DELIVERIES 

Paragraph 


Records  returned  by  induction  station 

commander _ 433 

Reclassification  after  delivery  to  induc¬ 
tion  station _ 434 

Reclassification  after  separation  from  the 

land  and  naval  forces _ 435 

Report  of  deliveries _ 436 


433.  Records  returned  by  induction 
station  commander,  a.  Each  State  head¬ 
quarters  through  which  men  are  deliv¬ 
ered  to  an  induction  station  will  receive 
from  the  induction  station  commander  a 
duplicate  copy  of  each  delivery  list  (Form 
151). 

b.  Each  local  board  delivering  men  to 
an  induction  station  will  receive  from 
the  induction  station  commander — 

The  original  of  each  order  to  report  for 
induction  (Form  150) ; 

The  original  of  the  delivery  list  (Form 
151). 
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In  addition,  the  local  board  will  receive 
for  each  man  found  not  acceptable — 

The  information  for  armed  forces 
(Form  149) ; 

The  report  of  physical  examination 
(Form  200); 

A  copy  of  the  Induction  Record  (WD, 
AGO  Form  221)  for  each  man  found 
physically  unqualified  by  the  Army  au¬ 
thorities. 

c.  Each  registrant  found  not  accept¬ 
able  will  receive  at  the  induction  station  I 
a  copy  of  his  order  to  report  for  induction 
(Form  150),  which  will  show  the  reason 
for  rejection.  If  he  is  found  physically 
unqualified,  he  will  also  receive  a  copy 
of  his  induction  record  (AGO  Form  221) . 

d.  The  delivery  list  (Form  151)  when 
returned  by  the  induction  station  com¬ 
mander  will  show  any  man  who  failed  to 
report  at  the  induction  station  and 
whether  selected  men  were  found  accept¬ 
able.  If  a  selected  man  was  found  physi¬ 
cally  unqualified,  the  induction  record 
(AGO  Form  221)  will  give  the  disqualify¬ 
ing  defects. 

434.  Reclassification  after  delivery  to 
induction  station,  a.  Upon  receiving  no¬ 
tice  from  the  induction  station  that  a 
selected  man  has  been  inducted  the  local 
board  shall  transfer  him  to  Class  I-C. 

b.  Upon  receiving  notice  from  the  in¬ 
duction  station  that  a  selected  man  has 
been  found  not  acceptable  because  physi¬ 
cally  unqualified,  the  local  board  shall 
reclassify  him  into  Class  I-B  or  Class 
IV-F.  In  determining  whether  the  man 
should  be  placed  in  Class  I-B  or  Class  J 
IV-F,  the  board  shall  consider  the  induc¬ 
tion  record  (AGO  Form  221)  and  the 
opinion  of  its  examining  physician. 

c.  Upon  receiving  notice  from  the  in¬ 
duction  station  that  a  selected  man  has 
been  found  not  acceptable  because  mor¬ 
ally  unqualified,  the  local  board  shall 
reclassify  him  into  Class  IV-F. 

d.  A  registrant  reclassified  as  in  b  or 
c  above  shall  not  be  again  placed  in  Class 
I-A  unless  the  condition  causing  his  re¬ 
jection  at  the  induction  station  entirely 
and  permanently  disappears. 

e.  A  registrant  reclassified  as  in  b  or  c 
above  shall  be  mailed  the  notices  pre¬ 
scribed,  and  shall  be  entitled  to  the  ap¬ 
peals  authorized,  by  Vol.  Three,  “Classi¬ 
fication  and  Selection.” 

435.  Reclassification  after  separation 
from  the  land  and  naval  forces,  a.  Upon 
receiving  a  report  (par.  409c)  that  a 
registered  man  has  been  reported  as 
being  a  deserter  or  has  been  separated 
from  the  land  and  naval  forces  other 
than  by  death,  the  local  board  shall  re¬ 
classify  him.  A  man  so  reclassified  shall 
be  mailed  the  notices  prescribed,  and 
shall  be  entitled  to  the  appeals  author  - 
.  ized,  by  Vol.  Three,  “Classification  and 
Selection.” 

b.  Upon  receiving  a  report  (par.  409c) 
that  a  registrant  has  been  separated 
from  the  land  and  naval  forces  by  death, 
the  local  board  shall  note  that  fact  in 
the  Classification  Record,  on  the  regis¬ 


trant’s  cover  sheet,  and  on  his  registra¬ 
tion  card. 

436.  Report  of  deliveries,  a.  Each  lo¬ 
cal  board  shall  prepare,  in  triplicate,  a 
Report  of  Delivery  (Form  159)  as  soon 
as  the  number  of  men  required  by  a  call 
have  been  inducted.  It  shall  submit  the 
original  and  duplicate  to  the  Governor 
and  shall  file  one  copy. 

b.  The  Governor  shall  forward  the 
duplicate  Form  159  to  the  Director  of 
Selective  Service. 

Franklin  D  Roosevelt 
The  White  House, 

October  22, 1940. 

[No.  8574] 

[F.  R.  Doc.  40-4480;  Filed,  October  23,  1940; 

1:19  p.  m.] 


EXECUTIVE  ORDER 

Establishing  the  Thief  Valley  National 
Wildlife  Refuge 

OREGON 

By  virtue  of  the  authority  vested  in  me 
as  President  of  the  United  States  and  by 
the  act  of  June  25,  1910,  c.  421,  36  Stat. 
847,  as  amended  by  the  act  of  August  24, 
1912,  c.  369,  37  Stat.  497,  it  is  ordered 
that  all  lands  of  the  United  States  within 
the  following-described  area,  comprising 
1,495.21  acres,  more  or  less,  in  Baker  and 
Union  Counties,  Oregon,  be,  and  they  are  I 
hereby,  reserved  and  set  apart  for  the 
use  of  the  Department  of  the  Interior  as 
a  refuge  and  breeding  ground  for  migra¬ 
tory  birds  and  other  wildlife; 

Willamette  Meridian 
T.  6  S.,  R.  40  E., 

sec.  16,  all  that  part  of  the  SW^SW^i 
bounded  by  the  following-described  lines : 

Beginning  at  the  south  one-sixteenth  cor¬ 
ner  common  to  secs.  16  and  17; 

Thence  in  the  SW^SWft,  sec.  16, 

S.  35°25'  E„  609  feet; 

S.  27°  15'  E.,  335  feet; 

S.  12°00'  E„  393  feet; 

S.  2°30'  W.,  132  feet  to  a  point  in  the  line 
common  to  secs.  16  and  21; 

Thence  with  6aid  section  line, 

S.  89°  10'  W.,  150  feet; 

Thence  in  the  SW%SW[4,  sec.  16, 

N.  5*25'  W„  283  feet; 

N.  24°00'  W„  325  feet; 

N.  46°  10'  W.,  390  feet  to  a  point  in  the  line 
common  to  secs.  16  and  17; 

Thence  with  said  section  line, 

N.  1*00'  E.,  464  feet  to  the  place  of  be¬ 
ginning; 

sec.  21,  all  that  part  bounded  by  the  fol¬ 
lowing-described  lines : 

Beginning  at  the  north  one-sixteenth  cor¬ 
ner  common  to  secs.  21  and  22; 

Thence  with  the  line  common  to  said  sec¬ 
tions,  S.  3° 30'  W.,  625  feet; 

Thence  in  sec.  21, 

S.  81°35’  W.,  390  feet; 

S.  38° 20'  W.,  252  feet; 

S.  26°20'  E.,  465  feet  to  a  point  in  the  cen¬ 
ter  line  of  sec.  21; 

S.  17c00'  E.,  1,044  feet  to  a  point  in  the 
line  common  to  secs.  21  and  22; 


Thence  with  said  section  line, 

S.  0*30'  E.,  238  feet; 

Thence  in  sec.  21, 

S.  60*00'  W„  376  feet; 

S.  1°10'  E„  370  feet; 

S.  77*40'  W„  355  feet; 

N.  66° 20'  W.,  336  feet; 

S.  85°10'  W„  316  feet; 

S.  79°25'  W..  350  feet; 

N.  62°30'  W„  408  feet; 

N.  1°45'  E.,  168  feet; 

N.  42°  10’  W„  852  feet  to  a  point  in  the 
center  line  of  sec.  21; 

N.  46°00'  W„  452  feet; 

N.  7°35'  W..  191  feet; 

N.  49°  15'  W.,  329  feet  to  a  point  in  the 
center  line  of  sec.  21; 

N.  53°20'  W.,  843  feet; 

N.  24°05'  W„  380  feet; 

N.  42°45'  W„  459  feet; 

N.  33°55'  W„  505  feet; 

N.  63°45'  W.,  267  feet; 

N.  1°10'  E.,  528  feet; 

N.  38°25'  E„  277  feet; 

N.  5°25'  W.,  90  feet  to  a  point  in  the  line 
common  to  secs.  16  and  21; 

Thence  with  said  section  line, 

N.  89*10'  E„  150  feet; 

Thence  in  sec.  21, 

S.  2°30'  W.,  397  feet; 

S.  20*55'  E„  345  feet; 

S.  42°35’  E.,  842  feet; 

S.  53°35'  E.,  490  feet; 

S.  29°40'  E.,  225  feet; 

S.  49*25'  E.,  546  feet; 

S.  45°  10'  E„  504  feet  to  the  center  one- 
qUarter  corner  of  sec.  21; 

S.  20°00'  E.,  370  feet; 

S.  44*35'  E„  565  feet; 

S.  88°25'  E.,  217  feet; 

S.  34*10'  E.,  395  feet; 

S.  73*00'  E.,  312  feet; 

N.  77°45'  E.,  220  feet; 

N.  39*10'  E.,  225  feet; 

N.  6*40'  E.,  246  feet; 

N.  13*15’  W.,  549  feet; 

N.  19*45'  E.,  258  feet  to  a  point  in  the 
center  line  of  6ec.  21; 

N.  3*50'  E„  310  feet; 

N.  35*10’  W„  292  feet; 

N.  10*20'  W„  330  feet; 

N.  52*05'  W.,  355  feet; 

N.  76*10'  E„  330  feet; 

N.  35*10'  E„  355  feet; 

N.  75*05'  E..  272  feet; 

S.  82*25'  E„  320  feet; 

N.  54*10'  E.,  292  feet; 

S.  71*00'  E.,  175  feet  to  a  point  in  the  line 
common  to  secs.  21  and  22; 

Thence  with  said  section  line, 

S.  3*30'  W.,  285  feet  to  the  place  of  be¬ 
ginning; 

sec.  22,  all  that  part  of  the  NW>4NE«4 
bounded  by  the  following-described  lines; 

|  Beginning  at  the  center  north  one-sixteenth 
corner  of  sec.  22; 

Thence  with  the  center  line  of  said  section, 
N.  0*32'  E.,  662  feet; 

Thence  in  the  NW'^NEVi,  6ec.  22, 

S.  65*28’  E.,  660  feet; 

S.  84*53'  E„  343  feet; 

S.  44  36'  E.,  530  feet  to  a  point  in  the 
north  one-sixteenth  line  of  sec.  22; 

Thence  with  said  one-sixteenth  line, 

N.  89*07'  W„  1,321  feet  to  the  place  of  be¬ 
ginning; 

S»/2NEV4.  NWV4.  N  V2  SW  % ,  and  all  that 
part  of  the  SE'^SW1^  bounded  by  the 
following-described  lines: 

Beginning  at  the  one-quarter  corner  com¬ 
mon  to  secs.  22  and  27; 

Thence  with  the  line  common  to  said  sec¬ 
tions,  S.  89*35’  W„  350  feet; 
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Thence  in  the  SEV^SWVi,  sec.  22, 

N.  47°35'  W„  400  feet; 

N.  5°05'  W..  490  feet; 

N.  4°40'  E.,  385  feet; 

N.  44°33'  W.,  340  feet  to  a  point  in  the 
south  one-sixteenth  line  of  sec.  22; 

Thence  with  said  one-sixteenth  line, 

N.  89°  15'  E.,  910  feet  to  the  center  south 
one-sixteenth  corner  of  sec.  22; 

Thence  with  the  center  line  of  sec.  22, 

S.  0°33'  W.,  1,369  feet  to  the  place  of 
beginning; 

and  SE^; 

sec.  23,  NWV4NEV4,  NEV4NWV4,  SV2NWV4, 
SW 1/4 ,  and  NW 1/4  SE  >/4 ; 
sec.  26,  lots  1  and  2,  S^NW1^,  and  Nyfc 
SW>/4; 

sec.  27,  all  that  part  of  lot  1  bounded  by 
the  following-described  lines: 

Beginning  at  the  one-quarter  corner  com¬ 
mon  to  secs.  26  and  27; 

Thence  with  the  line  common  to  said  sec¬ 
tions, 

S.  0°43'  E.,  849.8  feet; 

Thence  in  lot  1,  sec.  27, 

N.  73°38'  W„  358.0  feet; 

N.  39°00'  W.,  975.3  feet  to  a  point  in  the 
center  line  of  sec.  27; 

Thence  with  said  center  line, 

S.  89°27'  E.,  946.5  feet  to  the  place  of  be¬ 
ginning; 

NE>/4  and  Ey2NW>/4. 

The  lands  herein  reserved  have  been 
withdrawn  or  acquired  for  reclamation 
purposes  in  connection  with  the  Baker 
Reclamation  Project,  and  their  reserva¬ 
tion  and  use  as  the  Thief  Valley  National 
Wildlife  Refuge  shall  be  without  inter¬ 
ference  with  their  use  for  such  reclama¬ 
tion  purposes  and  pursuant  to  the  recla¬ 
mation  laws. 

This  reservation  shall  be  known  as  the 
Thief  Valley  National  Wildlife  Refuge. 

Franklin  D  Roosevelt 
The  White  House, 

October  22, 1940. 

[No.  85751 

|F.  R.  Doc.  40-4481;  Filed,  October  23,  1940; 
1:19  p.  m.] 


Rules,  Regulations,  Orders 


TITLE  7— AGRICULTURE 

CHAPTER  IX— SURPLUS  MARKETING 
ADMINISTRATION 

[Order  No.  38,  Amendment  No.  1] 

Part  938 — Marketing  Orders' 

ORDER  AMENDING  THE  ORDER  REGULATING  THE 
HANDLING  OF  BEURRE  HARDY  PEARS  GROWN 
IN  THE  STATE  OF  CALIFORNIA  2 

Sec. 

938.1  Definitions. 

938.2  Control  Committee. 

(e)  Eligibility  for  membership. 

(f)  Selection  by  the  Secretary. 


1  4  F.R.  2429. 

'Amendment  to  5 §  938.1,  938.2,  938.5,  and 
938.6  issued  under  the  authority  contained  in 
48  Stat.  31  (19331;  7  U.S.C.  §601  et  seq. 
(1934);  49  Stat.  750  (1935);  50  Stat.  246 
(1937);  52  Stat.  215  (1938);  53  Stat.  782 
(1939);  7  U.S.C.  §  601  et  seq.  (Supp.  V,  1939). 


Sec. 

938.5  Marketing  policy. 

(a)  Necessity  for  recommendation. 

(b)  Determination  of  quantity  of  crop. 

(c)  Reports  by  handlers  and  growers. 

(d)  Report  and  announcement  of  market¬ 

ing  policy. 

938.6  Regulation  by  volume. 

(a)  Determination  of  advisable  and  avail¬ 

able  quantities. 

(b)  Recommendation  of  the  Control 

Committee. 

(c)  Establishment  of  regulation. 

(h)  Reports  of  handlers. 

Whereas,  the  Secretary  of  Agriculture 
of  the  United  States  (hereinafter  re¬ 
ferred  to  as  the  “Secretary”) ,  acting  pur¬ 
suant  to  the  provisions  of  Public  Act 
No.  10,  73d  Congress  (May  12,  1933),  as 
amended  and  as  reenacted  and  amended 
by  the  Agricultural  Marketing  Agree¬ 
ment  Act  of  1937,  as  amended  (herein¬ 
after  referred  to  as  the  “act”),  issued 
an  order  on  June  16,  1939,  effective  on 
and  after  June  20,  1939,  regulating  the 
handling  of  Beurre  Hardy  pears  grown 
in  the  State  of  California;  and 
Whereas,  the  Secretary,  having  reason 
to  believe  that  the  issuance  of  certain 
proposed  amendments  to  the  aforesaid 
order  would  tend  to  effectuate  the  de¬ 
clared  policy  cf  the  act,  conducted  a 
public  hearing  in  San  Jose,  California, 
on  March  25,  1940,  pursuant  to  notice 
duly  given  to  all  interested  parties,  on 
certain  proposed  amendments  to  the 
aforesaid  order,  at  which  hearing  all 
interested  persons  in  attendance  were 
afforded  due  opportunity  to  be  heard 
concerning  the  proposed  amendments  to 
the  order;  and 

Whereas,  the  Secretary  finds  upon  the 
basis  of  the  evidence  introduced  at  said 
hearing  in  San  Jose,  California,  on 
March  25,  1940,  and  the  record  thereof, 
said  findings  being  in  addition  to  the 
findings  made  upon  the  evidence  intro¬ 
duced  at  the  original  hearing  on  said 
order  and  being  in  addition  to  the  other 
findings  and  determinations  made  prior 
to  or  at  the  time  of  the  issuance  of  said 
order  (all  of  said  findings  and  determina¬ 
tions  heretofore  made  are  hereby  ratified  I 
and  affirmed,  except  as  such  findings 
may  be  in  conflict  with  the  findings  here¬ 
inafter  set  forth) : 

(1)  That  the  method  of  regulating 
shipments  of  pears,  as  defined  in  the 
aforesaid  order,  by  volume,  as  provided 
in  said  order,  as  hereby  amended,  and  the 
requirements,  contained  in  said  order,  as 
hereby  amended,  regarding  the  filing  of 
reports  by  handlers,  are  fair  and  equi¬ 
table;  and 

(2)  That  the  aforesaid  order,  as  hereby 
amended,  and  all  of  the  terms  and  pro¬ 
visions  of  said  order,  as  hereby  amended, 
are  fair  and  equitable  and  will  tend  to 
effectuate  the  declared  policy  of  the  act, 
with  respect  to  Beurre  Hardy  pears 
grown  in  the  State  of  California,  by  es¬ 
tablishing  and  maintaining  such  orderly 
marketing  conditions  therefor  as  will  es¬ 
tablish  prices  to  the  producers  thereof  at 
a  level  that  will  give  such  pears  a  pur¬ 
chasing  power,  with  respect  to  articles 
that  the  producers  thereof  buy,  equiva¬ 
lent  to  the  purchasing  power  of  such 


pears  in  the  base  period  January  1,  1920, 
to  December  31,  1928,  both  dates  inclu¬ 
sive,  and  by  protecting  the  interest  of  the 
consumer  by  (a)  approaching  the  level 
of  prices  which  it  is  declared  in  the  act 
to  be  the  policy  of  Congress  to  establish 
at  as  rapid  a  rate  as  the  Secretary  deems 
to  be  in  the  public  interest  and  feasible 
in  view  of  the  current  consumptive  de¬ 
mand  in  domestic  and  foreign  markets, 
and  (b)  authorizing  no  action  which  has 
for  its  purpose  the  maintenance  of  prices 
to  the  producers  of  such  pears  above  the 
level  which  it  is  declared  in  the  act  to 
be  the  policy  of  Congress  to  establish; 
and 

Whereas,  the  Secretary  further  finds: 

(1)  That  the  agreement,  amending  the 
marketing  agreement  regulating  the 
handling  of  Beurre  Hardy  pears  grown 
in  the  State  of  California,  executed  by 
the  Secretary  on  October  1940,  and 
upon  which  the  hearing  was  held  in  San 
Jose,  California,  on  March  25,  1940,  was 
signed  by  handlers  (excluding  coopera¬ 
tive  associations  of  producers  who  are  not 
engaged  in  processing,  distributing,  or 
shipping  the  commodity  covered  by  this 
order)  who  handled  not  less  than  fifty 
(50)  percent  of  the  volume  of  said  com¬ 
modity,  covered  by  this  order,  produced 
within  the  State  of  California; 

(2)  That  the  aforesaid  agreement,  ex¬ 
ecuted  by  the  Secretary  on  October  24, 
1940,  amending  the  aforesaid  marketing 
agreement,  has  been  executed  by  han¬ 
dlers,  signatory  to  said  marketing  agree¬ 
ment,  who,  during  the  preceding  season, 
handled  not  less  than  sixty-seven  (67) 
percent  of  the  Beurre  Hardy  pears  han¬ 
dled  by  all  signatory  handlers  during 
such  season; 

(3)  That  the  issuance  of  this  order, 
amending  the  aforesaid  order,  is  favored 
and  approved  by  producers  of  the  com¬ 
modity  covered  by  the  aforesaid  order, 
as  hereby  amended,  who,  during  the  1939 
season  (which  the  Secretary  hereby  de¬ 
termines  to  be  a  representative  period), 
produced  for  market,  within  the  produc¬ 
tion  area  specified  in  said  order,  as  here¬ 
by  amended,  at  least  two-thirds  (%)  of 
the  volume  of  such  commodity  produced 
for  market  within  such  production  area; 

(4)  That  the  issuance  of  this  order, 
amending  the  aforesaid  order,  is  favored 
and  approved  by  at  least  two-thirds  (%) 
of  the  producers  who,  during  the  1939 
season  (which  the  Secretary  hereby  de¬ 
termines  to  be  a  representative  period), 
were  engaged,  in  the  production  area 
specified  in  said  order,  as  hereby 
amended,  in  the  production  for  market 
of  the  commodity  specified  in  said  order, 
as  hereby  amended;  and 

(5)  That  the  order,  as  hereby  amended, 
regulates  the  handling  of  such  Beurre 
Hardy  pears  in  the  same  manner  as  the 
marketing  agreement,  as  amended,  does, 
and  is  made  applicable  only  to  persons 
in  the  respective  classes  of  industrial  and 
i  commercial  activities  specified  in  the 

aforesaid  marketing  agreement,  as 
I  amended: 


FEDERAL  REGISTER,  Friday ,  October  25,  1940 


4215 


Now,  therefore,  it  is  hereby  ordered, 
pursuant  to  the  provisions  of  the  afore¬ 
said  act,  that  said  order  is  hereby 
amended  in  the  respects  stated  herein¬ 
after,  and  it  is  further  ordered  that  the 
handling  of  Beurre  Hardy  pears  grown  in 
the  State  of  California  in  the  current  of 
interstate  or  foreign  commerce,  or  so  as 
directly  to  burden,  obstruct,  or  affect 
interstate  or  foreign  commerce,  in  such 
Beurre  Hardy  pears,  from  and  after  the 
effective  date  specified  hereinafter,  shall 
be  in  conformity  to  and  in  compliance 
with  the  terms  and  conditions  of  the 
aforesaid  order,  as  hereby  amended  in 
the  following  respects: 


1.  By  inserting  after  §  938.1  (i)  of  the 
aforesaid  order  the  following  additional 
paragraphs: 

(j)  “Pears  available  for  shipment”  as 
used  in  §  938.6  hereof  means  the  pears 
that  meet  and  are  within  the  require¬ 
ments  of  the  grade  or  size,  or  combina 
tion  grade  and  size,  regulation  made 
effective  by  the  Secretary  pursuant  to 
the  provisions  of  §  938.4  hereof. 

(k)  “Daily  available”  is  that  portion  of 
the  total  quantity  of  pears  available  for 
shipment  which,  on  a  respective  day  of  a 
regulation  period,  pursuant  to  section 
938.6  hereof,  is  packed,  on  such  day,  plus 
the  amount,  if  any,  placed  in  storage  un¬ 
packed,  pursuant  to  the  regulations  adop¬ 
ted  by  the  Control  Committee  and 
approved  by  the  Secretary:  Provided, 
That  in  making  the  foregoing  computa¬ 
tion  unpacked  pears  placed  in  storage 
shall  not  be  considered  after  the  day  on 
which  such  pears  were  placed  in  storage 
even  though  such  pears  are  subsequently 
packed. 

2.  By  deleting  §  938.2  (e)  and  §  938.2 
(f)  of  the  aforesaid  order  and  inserting, 
in  lieu  thereof,  the  following: 

(e)  Eligibility  lor  membership.  Each 
member  of  the  Control  Committee  shall 
be  a  grower,  or  an  officer  or  an  employee 
of  a  grower,  who  produces  pears  in  the 
district  which  such  person  thus  selected 
as  a  member  represents,  and,  if  such 
grower  shipped  pears  during  the  season 
immediately  preceding  that  for  which 
such  grower  is  selected,  such  grower  must 
have  produced  at  least  two-thirds  of  the 
pears  so  shipped  by  such  grower  during 
such  preceding  season. 

(f)  Selection  by  the  Secretary.  Prom 
the  nominations  made  by  the  growers 
in  the  respective  districts,  or  from  among 
the  growers,  or  officers  or  employees  of 
a  grower  or  growers,  in  such  districts 
the  Secretary  shall  select  six  members 
of  the  Control  Committee  to  represent 
the  growers  in  District  No.  1  and  one 
member  of  said  committee  to  represent 
the  growers  in  District  No.  2. 

3.  By  deleting  all  of  §  938.5  of  the 
aforesaid  order  and  inserting,  in  lieu 
thereof,  the  following: 

§  938.5  Marketing  policy — (a)  Neces 
sity  for  recommendation.  Before  making 


any  recommendation  pursuant  to  §  938.4 
or  §  938.6  hereof,  the  Control  Committee 
shall  submit  to  the  Secretary  a  detailed 
report  setting  forth  the  advisable  mar¬ 
keting  policy  for  the  respective  season, 
and  such  report  of  the  marketing  policy 
shall  include  the  method,  manner,  and 
extent  of  probable  regulation  during  the 
particular  season.  Such  marketing  pol¬ 
icy  may  be  revised  by  the  Control  Com¬ 
mittee,  from  time  to  time  during  the 
season,  in  such  manner  as  may  be  deemed 
advisable  by  the  committee  in  view  of 
the  prevailing  circumstances  and  con¬ 
ditions. 

(b)  Determination  of  quantity  of  crop. 
Not  later  than  June  15  of  each  year,  the 
Control  Committee  shall  compute,  or 
cause  to  be  computed  under  its  super¬ 
vision,  upon  the  basis  of  the  reports  pro¬ 
vided  for  in  §  938.5  (c)  hereof  and  other 
information  available  to  said  committee, 
the  total  quantity  of  Beurre  Hardy  pears 
grown  in  the  State  of  California  during 
the  respective  season. 

(c)  Reports  by  handlers  and  growers. 
(1)  Each  handler  shall  report  to  the 
Control  Committee,  at  such  times,  in 
such  form,  and  estimated  in  such  man¬ 
ner  as  the  Control  Committee  may  pre¬ 
scribe,  the  total  quantity  of  pears  to 


which  the  respective  handler  has  legal  |  contemplate  making  a  recommendation 
title  and  the  total  quantity  of  pears  to  j  to  the  Secretary,  pursuant  to  §  938.6  (b) 


make  such  investigations  as  may  be  nec¬ 
essary  in  order  to  obtain  the  informa¬ 
tion  required  to  be  reported  by  the  re¬ 
spective  handler  or  requested  to  be  re¬ 
ported  by  the  respective  grower. 

(d)  Report  and  announcement  of 
marketing  policy.  The  Control  Commit¬ 
tee  shall  report  promptly  to  the  Sec¬ 
retary  the  marketing  policy  and  each 
revision  thereof  approved  by  the  com¬ 
mittee;  and  the  Control  Committee  shall 
announce  said  marketing  policy  and 
each  revision  thereof  in  such  manner  as 
may  be  reasonably  calculated  to  bring 
the  marketing  policy  and  each  revision 
thereof  to  the  attention  of  all  handlers 
and  growers. 

4.  By  deleting  §  938.6  (a),  §  938.6  (b) 

(1),  and  §  938.6  (c)  (1)  of  the  aforesaid 
order  and  inserting,  in  lieu  thereof,  the 
following : 

§  938.6  Regulation  by  volume — (a) 
Determination  of  advisable  and  available 
quantities.  It  shall  be  the  duty  of  the 
Control  Committee  to  investigate,  from 
time  to  time,  the  demand  conditions  for 
pears  in  the  United  Kingdom,  Ireland, 
and  the  countries  of  Europe  (hereinafter 
in  this  section  referred  to  as  the  “area”) . 
Whenever  the  Control  Committee  shall 


which  the  respective  handler  has  legal 
authority  from  the  owners  or  growers  | 
thereof  to  ship;  and  such  reports  by 
each  handler  shall  state,  among  other 
things,  the  total  quantity  of  pears  which 
the  respective  handler  will  have  avail¬ 
able  for  shipment  during  the  respective 
season  or  the  remaining  portion  thereof 
(and  in  making  said  computation  of  the 
total  quantity  available  for  shipment,  it 
shall  be  assumed  that  there  will  be  no 
restriction  on  or  regulation  of  shipments 
by  grade  or  size,  or  combination  thereof, 
or  volume  control) ,  and  each  report  shall 
include,  among  other  things,  the  name 
of  each  grower  and  the  quantity  of  pears 
which  such  handler  is  authorized  to  ship 
for  each  such  grower.  Each  grower 
having  pears  which  no  handler  has  au¬ 
thority  to  ship  should  in  like  manner  re¬ 
port  to  the  Control  Committee  the  total 
quantity  of  pears  which  will  be  pro¬ 
duced  by  the  respective  grower  during 
the  particular  season  or  the  remaining 
portion  thereof.  In  addition  to  the  fore¬ 
going,  the  Control  Committee  may  re¬ 
quire  handlers  to  report  the  total  quan¬ 
tity  of  pears  shipped  during  any  prior 
period  or  periods  designated  by  the  Con¬ 
trol  Committee.  The  Control  Commit¬ 
tee  may  make  such  investigations  as  may 
be  necessary  in  order  to  verify  all  reports 
submitted  pursuant  to  this  section;  and 
on  the  basis  of  the  information  obtained 
by  the  Control  Committee,  such  commit¬ 
tee  may  determine  that  a  report  or  re¬ 
ports  are  incorrect  in  certain  particulars. 

(2)  If  any  handler  or  any  grower  fails 
or  refuses  to  submit  reports  to  the  Con¬ 
trol  Committee,  pursuant  to  the  provi¬ 
sions  of  this  section,  the  committee  may 


hereof,  for  the  limitation  of  the  total 
quantity  of  pears  which  may  be  shipped 
to  the  area  during  any  specified  period, 
the  Control  Committee  shall  determine 
the  total  quantity  of  pears  advisable  to  be 
shipped  to  the  area  during  such  period 
and  the  total  quantity  of  pears  available 
for  shipment  during  such  period.  In 
making  such  determination,  the  Control 
Committee  shall  consider,  in  addition  to 
other  pertinent  information  available, 
the  total  quantity  of  pears  available  for 
shipment  during  the  contemplated  regu¬ 
lation  period,  the  total  quantity  of  com¬ 
peting  fruits,  both  domestic  and  foreign, 
and  the  level  of  consumer  purchasing 
power.  The  Control  Committee  shall 
consider,  in  determining  the  total  quan¬ 
tity  of  pears  available  for  shipment,  the 
information  obtained  by  means  of  the 
reports  required  by  the  provisions  of 
§  938.6  (h)  hereof. 

(b)  Recommendation  of  the  Control 
Committee.  (1)  Whenever  the  Control 
Committee  determines  that  (i)  the  sup¬ 
ply  of  pears  exceeds  the  demand  therefor 
in  the  area;  (ii)  the  regulation  of  ship¬ 
ments  of  pears  by  grades,  sizes,  or  com¬ 
binations  of  grades  and  sizes,  is  or  will 
be  inadequate  or  insufficient  to  correct 
such  conditions  in  order  to  effectuate  the 
declared  policy  of  the  act;  and  (iii)  it  is 
advisable,  in  order  to  effectuate  the  de¬ 
clared  policy  of  the  act,  to  limit  the  total 
quantity  of  pears  which  may  be  shipped 
to  the  area  during  a  specified  period,  the 
Control  Committee  shall  recommend  to 
the  Secretary  the  establishment  of  a 
regulation  period  during  which  time  the 
shipment  of  pears  shall  be  so  limited: 
Provided,  That  the  Control  Committee 
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shall  not  In  any  season  recommend  to 
the  Secretary  the  establishment  of  a 
regulation,  pursuant  to  this  section,  to 
take  effect  prior  to  the  fifth  day  follow¬ 
ing  the  first  day  upon  which  a  total  of 
640  boxes  of  pears  produced  in  District 
No.  1  during  such  season  is  packed  for 
shipment.  At  the  time  of  making  such 
recommendation,  the  Control  Committee 
shall  determine  and  report  to  the  Secre¬ 
tary  (i)  the  period  during  which  the  pro¬ 
posed  regulation  is  to  be  effective;  (ii) 
the  total  quantity  of  pears  available  for 
shipment  during  the  regulation  period 
recommended  by  the  committee;  (iii)  the 
quantity  of  pears  available  for  shipment 
during  such  regulation  period  by  each 
handler  and  by  each  grower  who  has  not 
authorized  a  handler  to  ship  his  pears; 
(iv)  the  total  quantity  of  pears  advisable 
to  be  shipped  to  the  area  during  the 
specified  period  of  regulation;  (v)  the  in¬ 
formation  upon  which  such  recommen¬ 
dation  and  reports  are  based;  and  (vi) 
such  other  information  as  the  Secretary 
may  request. 

(c)  Establishment  of  regulation.  (1) 
Whenever  the  Secretary  shall  find  from 
the  recommendations,  reports,  and  in¬ 
formation  submitted  by  the  Control 
Committee,  or  other  available  informa¬ 
tion,  that  to  limit  the  total  quantity  of 
pears  which  may  be  shipped  to  the  area 
will  tend  to  effectuate  the  declared  policy 
of  the  act,  the  Secretary  shall  so  limit 
the  shipment  of  pears  to  the  area  during 
a  specified  period:  Provided,  however, 
That  such  limitation  shall  be  effective 
only  during  the  period  of  time  that  the 
shipment  of  pears  is  regulated  by  grades, 
sizes,  or  combinations  of  grades  and  sizes, 
pursuant  to  the  provisions  of  §  938.4 
hereof.  At  the  time  of  establishing  such 
regulation  by  volume  pursuant  to  the 
provisions  of  this  section,  the  Secretary 
shall  determine:  (i)  the  period  of  time 
during  which  the  shipment  of  pears  is  to 
be  limited;  (ii)  the  total  quantity  of 
pears  available  for  shipment  during  the 
regulation  period;  (iii)  the  total  quantity 
of  pears  advisable  to  be  shipped  to  the 
area  during  the  specified  regulation 
period;  and  (iv)  the  allotment  percent¬ 
age  for  the  specified  regulation  period, 
and  such  allotment  percentage  shall  be 
the  percentage  obtained  by  dividing  the 
total  quantity  advisable  for  shipment  to 
the  area  during  such  regulation  period  by 
the  total  quantity  of  pears  available  for 
shipment  during  the  regulation  period. 
The  Secretary  shall,  whenever  he  estab¬ 
lishes  a  regulation  pursuant  to  this 
section,  promptly  notify  the  Control 
Committee  of  his  aforesaid  determina¬ 
tions,  including  but  not  being  limited  to 
the  allotment  percentage;  and  the  com¬ 
mittee  shall  give  such  notice  thereof  as 
may  be  reasonably  calculated  to  bring 
such  order  and  determinations  of  the 
Secretary  to  the  attention  of  all  inter¬ 
ested  parties.  The  allotment  of  pears  of 
each  handler  and  each  grower  who  has 
not  authorized  a  handler  to  ship  such 


grower’s  pears  shall  be  the  product  ob¬ 
tained  by  multiplying  the  daily  available 
of  the  handler  and  aforesaid  grower,  re¬ 
spectively,  by  the  allotment  percentage: 
Provided,  however,  That  upon  recom¬ 
mendation  of  the  Control  Committee, 
approved  by  the  Secretary,  the  aforesaid 
allotment  of  pears  of  each  handler  and 
each  grower  who  has  not  authorized  a 
handler  to  ship  such  grower’s  pears  shall 
be  the  product  obtained  by  multiplying 
the  amount  of  pears  harvested  (as  “har¬ 
vested”  is  defined  in  rules  adopted  by  the 
Control  Committee  and  approved  by  the 
Secretary)  by  the  handler  and  aforesaid 
grower,  respectively,  by  the  allotment 
percentage.  No  handler  shall  ship  to  the 
area,  during  any  day  of  a  regulation 
period,  pears  in  excess  of  the  quantity 
represented  by  his  allotment  for  the  re¬ 
spective  day:  Provided,  however.  That  if 
any  handler  underships  on  a  particular 
day,  the  respective  handler  may  ship  on 
any  subsequent  day,  during  the  regula¬ 
tion  period,  the  quantity  represented  by 
said  undershipment.  The  Secretary  may, 
upon  the  recommendation  of  the  Control 
Committee,  if  the  Secretary  finds  from 
such  recommendation  or  other  informa¬ 
tion  available  to  him  that  such  regulation 
will  tend  to  effectuate  the  declared  policy 
of  the  act,  require  handlers  to  withhold 
from  shipment  during  a  specified  portion 
of  the  regulation  period  a  part  or  por¬ 
tion  of  each  daily  allotment,  and  the 
Secretary  may  permit  the  shipment  sub¬ 
sequently  of  the  portion  thus  required 
to  be  withheld  from  shipment  during  the 
time  designated  by  the  Secretary’s  order : 
Provided,  however.  That  if  a  handler 
fails  to  ship  as  much  on  a  particular  day 
as  the  respective  handler  is  permitted  to 
ship,  such  handler  may  ship  on  any  sub¬ 
sequent  day,  during  the  withholding  pe¬ 
riod,  the  quantity  represented  by  such 
undershipment. 

5.  By  deleting  §  938.6  (h)  of  the 
aforesaid  order  and  inserting,  in  lieu 
thereof,  the  following: 

(h)  Reports  of  handlers.  Each  han¬ 
dler  shall  report  to  the  Control  Com¬ 
mittee,  at  such  time,  in  such  form,  and 
estimated  in  such  manner  as  the  Control 
Committee  may  prescribe,  the  total  avail¬ 
able  quantity  of  such  grades  and  such 
sizes  of  pears,  as  may  be  designated  by 
the  Control  Committee,  to  which  the  re¬ 
spective  handler  has  legal  title  and  the 
total  available  quantity  of  such  grades 
and  such  sizes  of  pears,  as  may  be  desig¬ 
nated  by  the  committee,  to  which  the 
respective  handler  has  legal  authority 
from  the  owners  or  growers  thereof  to 
ship;  and  each  grower  having  pears 
which  no  handler  has  authority  to  ship 
should  in  like  manner  report  to  the 
committee  the  total  available  quantity  of 
such  grades  and  such  sizes  of  pears  as 
may  be  designated  by  the  committee. 
The  aforesaid  reports  may  be  required 
of  handlers  by  the  Control  Committee 
prior  to  the  establishment  of  a  regulation 


period  pursuant  to  this  section  or  said 
committee  may  require  such  reports  dur¬ 
ing  the  time  that  regulation  pursuant 
to  this  section  is  effective.  During  each 
period  in  which  a  regulation  issued  pur¬ 
suant  to  this  section  is  in  effect,  each 
handler  shall  furnish,  or  shall  authorize 
all  transportation  agencies  and  storage 
agencies  to  furnish,  to  the  Control  Com¬ 
mittee  complete  information  covering 
each  shipment  and  each  diversion  of 
shipments  of  pears  made  during  such 
period,  including  the  name  of  the  han¬ 
dler,  the  car  number,  the  points  of  origin 
and  destination,  the  date  and  the  time 
of  departure,  the  number  of  standard 
packages,  or  the  equivalent  thereof  in 
weight,  of  the  pears  contained  in  each 
such  shipment,  and  such  other  informa¬ 
tion  relating  thereto  as  the  Control 
Committee,  with  the  approval  of  the 
Secretary,  may  require.  Such  informa¬ 
tion  shall  be  submitted  to  the  Control 
Committee  in  such  manner  and  at  such 
times  as  the  Control  Committee  shall 
designate.  During  each  period  in  which 
a  regulation  issued  pursuant  to  this  sec¬ 
tion  is  in  effect,  each  handler  shall  re¬ 
port  promptly  to  the  committee  the 
respective  handler’s  daily  available;  and 
the  committee  may  make  such  investi¬ 
gation  as  may  be  deemed  proper  by  the 
committee  in  order  to  verify  each  ship¬ 
per’s  daily  available  and  the  reports 
thereof. 

Nothing  contained  in  the  foregoing 
amendments  to  the  order  shall  be  deemed 
to  affect,  waive,  or  terminate  any  right, 
duty,  obligation,  or  liability  which  has 
arisen  or  which  may  hereafter  arise  in 
connection  with,  by  virtue  of,  or  pursuant 
to  any  provision  of  the  aforesaid  market¬ 
ing  agreement  and  order,  or  affect,  re¬ 
lease,  or  extinguish  any  violation  of  the 
provisions  of  said  marketing  agreement 
and  order  or  of  any  regulation  issued 
pursuant  to  said  marketing  agreement 
and  order,  or  affect  or  impair  any  right 
or  remedy  of  the  Secretary  or  any  other 
person  or  persons  with  respect  to  any 
such  violation. 

In  witness  whereof,  the  undersigned, 
acting  pursuant  to  the  provisions  of  Pub¬ 
lic  Act  No.  10,  73d  Congress,  as  amended 
and  as  reenacted  and  amended  by  the 
Agricultural  Marketing  Agreement  Act 
of  1937,  as  amended,  for  the  purposes 
and  within  the  limitations  therein  con¬ 
tained  and  not  otherwise,  does  hereby 
execute  and  issue  in  duplicate  this  order 
under  his  hand  and  the  official  seal  of 
the  United  States  Department  of  Agri¬ 
culture,  in  the  city  of  Washington,  Dis¬ 
trict  of  Columbia,  on  this  24th  day  of 
October  1940,  and  declares  this  order  to 
be  effective  on  and  after  12:01  a.  m., 
P.  s.  t.,  October  27,  1940. 

[seal]  Claude  R.  Wickard, 

Secretary  of  Agriculture. 

(F.  R.  Doc.  40-4496:  Filed,  October  24,  1940; 
|  11:35  a.  m.] 
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TITLE  26— INTERNAL  REVENUE 

CHAPTER  I— BUREAU  OP  INTERNAL 
REVENUE 
[T.  D.  5016J 

Part  19 — Income  Tax  Under  the 
Internal  Revenue  Code 

amortization  deductions  under  title  in 

OF  THE  SECOND  REVENUE  ACT  OF  1940 

Regulations  103  Amended 

Part  19,  Title  26,  Code  of  Federal  Reg¬ 
ulations,  1940  Sup.  (Regs.  103  *)  are 
amended  as  follows: 

Paragraph  1.  Section  19.23  ( 1)  — 1  is 
amended  by  inserting  at  the  end  thereof 
a  sentence  reading  as  follows: 

For  deduction  with  respect  to  the 
amortization  of  emergency  facilities,  in 
lieu  of  the  deduction  for  depreciation,  see 
sections  23  (t)  and  124. 

Par.  2.  The  following  is  inserted  im¬ 
mediately  preceding  section  24: 

Sec.  301.  Allowance  of  amortization 
deduction.  (Second  Revenue  Act  of  1940.) 

Section  23  of  the  Internal  Revenue  Code  is 
amended  by  inserting  at  the  end  thereof  the 
following  new  subsection: 

“(t)  Amortization  deduction.  The  deduc¬ 
tion  for  amortization  provided  in  section 
124.” 

Par.  3.  The  following  is  inserted  im¬ 
mediately  following  §  19.123-2: 

Sec.  302.  Computation  of  amortization 
deduction.  (Second  Revenue  Act  of  1940.) 

The  Internal  Revenue  Code  is  amended 
by  inserting  after  section  123  the  following 
new  section: 

‘‘Sec.  124.  Amortization  deduction. 

‘‘(a)  General  rule.  Every  corporation,  at 
its  election,  shall  be  entitled  to  a  deduction 
with  respect  to  the  amortization  of  the  ad¬ 
justed  basis  of  any  emergency  facility  (as 
defined  in  subsection  (e)),  based  on  a 
period  of  sixty  months.  Such  amortization 
deduction  shall  be  an  amount,  with  respect 
to  each  month  of  such  period  within  the 
taxable  year,  equal  to  the  adjusted  basis 
of  the  facility  at  the  end  of  such  month 
divided  by  the  number  of  months  (includ¬ 
ing  the  month  for  which  the  deduction  is 
computed)  remaining  in  the  period.  Such 
adjusted  basis  at  the  end  of  the  month 
shall  be  computed  without  regard  to  the 
amortization  deduction  for  such  month. 
The  amortization  deduction  above  provided 
with  respect  to  any  month  shall,  except  to 
the  extent  provided  in  subsection  (g)  of 
this  section,  be  in  lieu  of  the  deduction 
with  respect  to  such  facility  for  such  month 
provided  by  section  23  (1),  relating  to  ex¬ 
haustion,  wear  and  tear,  and  obsolescence. 
The  sixty-month  period  shall  begin  as  to 
any  emergency  facility,  at  the  election  of 
the  taxpayer,  with  the  month  following  the 
month  in  which  the  facility  was  completed 
or  acquired,  or  with  the  succeeding  taxable 
year. 

“(b)  Election  of  amortization.  The  elec¬ 
tion  of  the  taxpayer  to  take  the  amortization 
deduction  and  to  begin  the  sixty-month 
period  with  the  month  following  the  month 
in  which  the  facility  was  completed  or  ac¬ 
quired  shall  (except  as  provided  in  subsec¬ 
tion  (d)  (3))  be  made  only  by  a  statement 
to  that  effect  in  its  return  for  the  taxable 
year  in  which  the  facility  was  completed  or 
acquired.  Its  election  to  take  the  amortiza¬ 
tion  deduction  and  to  begin  such  period  with 
the  taxable  year  succeeding  such  year  shall 
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be  made  only  by  a  statement  to  that  effect 
in  its  return  for  such  succeeding  taxable 
year. 

“(c)  Termination  of  amortisation  deduc¬ 
tion.  A  taxpayer  which  has  elected  under 
subsection  (b)  to  take  the  amortization 
deduction  provided  in  subsection  (a)  may, 
at  any  time  after  making  such  election,  dis¬ 
continue  the  amortization  deductions  with 
respect  to  the  remainder  of  the  amortization 
period,  such  discontinuance  to  begin  as  of 
the  beginning  of  any  month  specified  by 
tine  taxpayer  in  a  notice  in  writing  filed  with 
the  Commissioner  before  the  beginning  of 
such  month.  The  deduction  provided  under 
section  23  (1)  shall  be  allowed,  beginning 
with  the  first  month  as  to  which  the  amor¬ 
tization  deduction  is  not  applicable,  and  the  I 
taxpayer  shall  not  (except  as  provided  in 
subsection  (d) )  be  entitled  to  any  further 
amortization  deductions  with  respect  to  such 
emergency  facility. 

“(d)  Termination  of  amortization  period. 

“(1)  If  the  President  has  proclaimed  the 
ending  of  the  emergency  period  (as  defined 
in  subsection  (e) ) ,  or  if  the  Secretary  of  War 
or  the  Secretary  of  the  Navy  has,  in  accord¬ 
ance  with  regulations  prescribed  by  the  Presi¬ 
dent,  certified  to  the  Commissioner  that  an 
emergency  facility  ceased,  on  the  date  speci¬ 
fied  in  the  certificate,  to  be  necessary  in  the 
interest  of  national  defense  during  the  emer¬ 
gency  period,  and  if  the  date  of  such  proc¬ 
lamation  or  the  date  specified  in  such  cer¬ 
tificate  occurs  within  sixty  months  from  the 
beginning  of  the  amortization  period  with 
respect  to  such  emergency  facility,  then  the 
taxpayer  may  elect  (in  accordance  with  para¬ 
graph  (4)  of  this  subsection)  to  terminate 
the  amortization  period  with  respect  to  such 
emergency  facility  as  of  the  end  of  the  month 
in  which  such  proclamation  was  issued  or 
in  which  occurred  the  date  specified  in  such 
certificate,  whichever  is  the  earlier.  In  such 
case  the  amortization  period  with  respect  to 
such  facility  shall  end  with  the  end  of  such 
month  in  lieu  of  the  end  of  the  sixty-month 
period. 

“(2)  If  the  date  of  the  proclamation  or  the 
date  specified  in  the  certificate  referred  to  in 
paragraph  (1)  of  this  subsection  occurs 
within  sixty  months  from  the  beginning  of 
the  amortization  period  with  respect  to  such 
emergency  facility  and  after  the  beginning  of 
the  month  which  the  taxpayer  has  previously 
fixed  under  subsection  (c)  for  the  taking,  in 
lieu  of  the  amortization  deduction  provided 
in  this  section,  of  the  deduction  allowed  by 
section  23  (1),  the  taxpayer  may  elect  (in 
accordance  with  paragraph  (4)  of  this  sub¬ 
section)  to  terminate  the  amortization  period 
with  respect  to  such  emergency  facility  as 
of  the  end  of  the  month  in  which  such  proc¬ 
lamation  was  issued  or  in  which  occurred  the 
date  specified  in  such  certificate,  whichever 
is  the  earlier.  In  such  case  the  amortization 
period  with  respect  to  such  facility  shall  end 
with  the  end  of  such  month  in  lieu  of  the 
end  of  the  sixty-month  period,  and  the  ter¬ 
mination  of  the  amortization  deduction  un¬ 
der  subsection  (c)  shall  be  disregarded. 

“(3)  In  the  case  of  a  taxpayer  which  has 
not  in  either  of  its  returns  specified  in  sub¬ 
section  (b)  elected  to  take  an  amortization 
deduction  with  respect  to  an  emergency  fa¬ 
cility,  if  the  date  of  the  proclamation  or  the 
date  specified  in  the  certificate,  referred  to  in 
paragraph  (1)  of  this  subsection,  whichever  is 
earlier,  is  before  the  expiration  of  sixty 
months  from  the  last  day  of  the  month  in 
which  such  emergency  facility  was  completed 
or  acquired,  then  the  taxpayer  may  elect  (in 
accordance  with  paragraph  (4)  of  this  sub¬ 
section)  the  amortization  deduction  provided 
in  subsection  (a),  using  an  amortization 
period  beginning  with  the  month  following 
the  month  in  which  the  emergency  facility 
was  completed  or  acquired  and  ending  as  of 
the  end  of  the  month  within  which  such 
proclamation  was  issued  or  within  which  oc¬ 
curred  the  date  specified  in  such  certificate, 
whichever  is  the  earlier. 

“(4)  The  election  provided  in  paragraph 
(1),  (2),  or  (3)  shall  be  made  by  filing  with 
the  Commissioner,  in  such  manner,  in  such 


form,  and  within  such  time,  as  the  Commis¬ 
sioner  with  the  approval  of  the  Secretary  may 
by  regulations  prescribe,  a  statement  of  such 
election.  When  such  election  has  been  so 
made,  then,  under  regulations  prescribed  by 
the  Commissioner  with  the  approval  of  the 
Secretary,  the  taxes  for  all  taxable  years,  be¬ 
ginning  with  the  taxable  year  in  which  the 
amortization  period  began,  shall  be  computed 
in  accordance  with  an  amortization  deduction 
computed  in  accordance  with  the  method 
provided  in  subsection  (a) ,  but  using  (in  lieu 
of  the  sixty-month  period  provided  in  such 
subsection)  the  amortization  period  specified 
in  paragraph  (1),  (2),  or  (3),  as  the  case 
may  be. 

“(5)  Recomputation  of  tax  in  case  of  elec¬ 
tion  under  this  subsection.  If  the  adjust¬ 
ment  of  the  income  or  excess-profits  tax 
liability  for  any  taxable  year  necessary  to 
give  effect  to  paragraph  (4)  of  this  subsec¬ 
tion  is  prevented  (A)  on  the  date  of  the 
certificate  of  the  Secretary  of  War  or  the 
Secretary  of  the  Navy  or  on  the  date  of  the 
President’s  proclamation,  whichever  is  the 
basis  of  the  taxpayer’s  election  under  this 
subsection,  or  (B)  within  one  year  from 
such  date,  by  any  provision  of  law  (other 
than  this  paragraph  and  other  than  section 
3761,  relating  to  compromises),  an  adjust¬ 
ment  of  the  tax  liability  shall  nevertheless 
be  made  if  in  respect  of  such  taxable  year 
a  notice  of  deficiency  is  mailed  or  a  claim 
for  refund  is  filed,  as  the  case  may  be,  within 
one  year  after  the  date  of  such  certificate 
or  such  proclamation,  whichever  is  the  basis 
of  the  taxpayer’s  election  under  this  subsec¬ 
tion.  If  at  the  time  of  the  mailing  of  such 
notice  of  deficiency  or  the  filing  of  such 
claim  for  refund,  the  adjustment  is  so  pre¬ 
vented,  then  the  amount  of  the  adjustment 
authorized  in  this  paragraph  shall  be  lim¬ 
ited  to  the  increase  or  decrease  in  the  tax 
previously  determined  for  such  taxable  year 
which  results  solely  from  the  effect  of  para¬ 
graph  (4)  of  this  subsection,  and  such 
amount  shall  be  assessed  and  collected,  or 
credited  or  refunded,  in  the  same  manner  as 
if  it  were  a  deficiency  or  an  overpayment, 
as  the  case  may  be,  for  such  taxable  year 
and  as  if  on  the  date  of  such  certificate  or 
such  proclamation,  whichever  is  the  basis  of 
the  taxpayer’s  election  under  this  subsection, 
one  year  remained  before  the  expiration  of 
the  periods  of  limitation  upon  assessment  or 
filing  claim  for  refund  for  the  taxable  year. 
The  tax  previously  determined  shall  be  as¬ 
certained  in  accordance  with  section  3801  (d) . 
The  amount  to  be  assessed  and  collected 
under  this  paragraph  in  the  same  manner 
as  if  it  were  a  deficiency,  or  to  be  refunded 
or  credited  in  the  same  manner  as  if  it  were 
an  overpayment,  shall  not  be  diminished  by 
any  credit  or  set-off  based  upon  any  item, 
inclusion,  deduction,  credit,  exemption,  gain, 
or  loss,  other  than  one  resulting  from  the 
effect  of  paragraph  (4)  of  this  subsection. 
Such  amount,  if  paid,  shall  not  be  recovered 
by  a  claim  or  suit  for  refund  or  suit  for  erro¬ 
neous  refund  based  upon  any  item,  inclusion, 
deduction,  credit,  exemption,  gain,  or  loss, 
other  than  one  resulting  from  the  effect  of 
paragraph  (4)  of  this  subsection. 

“(e)  Definitions. 

“(1)  Emergency  facility.  As  used  in  this 
section,  the  term  ‘emergency  facility’  means 
any  facility,  land,  building,  machinery,  or 
equipment,  or  part  thereof,  the  construction, 
reconstruction,  erection,  or  installation  of 
which  was  completed  after  June  10,  1940,  or 
which  was  acquired  after  such  date,  and  with 
respect  to  which  a  certificate  under  subsec¬ 
tion  (f)  has  been  made. 

"(2)  Emergency  period.  As  used  in  this 
section,  the  term  ‘emergency  period’  means 
the  period  beginning  June  10,  1940,  and  end¬ 
ing  on  the  date  on  which  the  President  pro¬ 
claims  that  the  utilization  of  a  substantial 
portion  of  the  emergency  facilities  with  re¬ 
spect  to  which  certifications  under  sub¬ 
section  (f)  have  been  made,  is  no  longer 
I  required  in  the  interest  of  national  defense. 

“(f)  Determination  of  adjusted  basis  of 
emergency  facility.  In  determining,  for  the 
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purposes  of  subsection  (a)  or  subsection  (h), 
the  adjusted  basis  of  an  emergency  facility — 

“<1)  There  shall  be  included  only  so  much 
of  the  amount  otherwise  constituting  such 
adjusted  basis  as  is  properly  attributable  to 
such  construction,  reconstruction,  erection, 
installation,  or  acquisition  after  June  10, 
1940,  as  the  Advisory  Commission  to  the 
Council  of  National  Defense  and  either  the 
Secretary  of  War  or  the  Secretary  of  the 
Navy  have  certified,  within  the  time  specified 
in  paragraph  (3)  of  this  subsection,  and 
under  such  regulations  as  the  President  may 
prescribe,  as  necessary  in  the  interest  of 
national  defense  during  the  emergency 
pericd; 

“(2)  After  the  completion  or  acquisition  of 
any  emergency  facility  with  respect  to  which 
a  certificate  under  paragraph  (1)  has  been 
made,  any  expenditure  (attributable  to  such 
facility  and  to  the  period  after  such  comple¬ 
tion  or  acquisition)  which  does  not  represent 
construction,  reconstruction,  erection,  instal¬ 
lation,  or  acquisition  included  in  such  certi¬ 
ficate,  but  with  respect  to  which  a  separate 
certificate  is  made  under  paragraph  (1),  shall 
not  be  applied  in  adjustment  of  the  basis  of 
such  facility  and  shall  be  considered  as  an 
expenditure  with  respect  to  a  new  emergency 
facility;  and 

“(3)  The  certificate  provided  for  in  para¬ 
graph  (1)  shall  have  no  effect  unless  made 
before  whichever  of  the  following  dates  is  the 
later:  (A)  The  beginning  of  such  construc¬ 
tion.  reconstruction,  erection,  or  installation, 
or  the  date  of  such  acquisition,  or  (B)  the 
one  hundred  and  twentieth  day  after  the  date 
of  the  enactment  of  the  Second  Revenue  Act 
of  1940. 

“(g)  Depreciation  deduction.  If  the  ad¬ 
justed  basis  of  the  emergency  facility  com¬ 
puted  without  regard  to  subsection  (f)  of  this 
section  is  in  excess  of  the  adjusted  basis  com¬ 
puted  under  such  subsection,  the  deduction 
provided  by  section  23  (1)  shall,  despite  the 
provisions  of  subsection  (a)  of  this  section, 
be  allowed  with  respect  to  such  emergency 
facility  as  if  its  adjusted  basis  were  an 
amount  equal  to  the  amount  of  such  excess. 

“(h)  Payment  by  United  States  of  un- 
amerrtized  cost  of  facility.  If  an  amount  is 
properly  includible  in  the  gross  income  of  the 
taxpayer  on  account  of  a  payment  with  re¬ 
spect  to  an  emergency  facility  and  such  pay¬ 
ment  is  certified  as  provided  in  this 
paragraph,  then,  at  the  election  of  the  tax¬ 
payer  in  its  return  for  the  taxable  year  in 
which  such  amount  is  so  includible — 

“(1)  The  amortization  deduction  for  the 
month  in  which  such  amount  is  so  includ¬ 
ible  shall  (in  lieu  of  the  amount  of  the 
deduction  for  such  month  computed  under 
subsection  (a) )  be  the  amount  so  includible, 
but  such  deduction  shall  not  be  in  excess 
of  the  adjusted  basis  of  the  emergency  fa¬ 
cility  as  of  the  end  of  such  month  (computed 
without  regard  to  any  amortization  deduc¬ 
tion  for  such  month).  Payments  referred  to 
in  this  paragraph  shall  be  payments  the 
amounts  of  which  are  certified,  under  such 
regulations  as  the  President  may  prescribe, 
by  either  the  Secretary  of  War  or  the  Secre¬ 
tary  of  the  Navy  as  compensation  to  the 
taxpayer  for  the  unamortized  cost  of  the 
emergency  facility  made  because — 

“(A)  A  contract  with  the  United  States 
involving  the  use  of  the  facility  has  been 
terminated  by  its  terms  or  by  cancellation, 
or 

“(B)  the  taxpayer  had  reasonable  grounds 
(either  from  provisions  of  a  contract  with 
the  United  States  involving  the  use  of  the 
facility,  or  from  written  or  oral  representa¬ 
tions  made  under  authority  of  the  United 
States)  for  anticipating  future  contracts  in¬ 
volving  the  use  of  the  facility,  which  future 
contracts  have  not  been  made. 

“(2)  In  case  the  taxpayer  is  not  entitled 
to  any  amortization  deduction  with  respect 
to  the  emergency  facility  the  deduction 
allowable  under  section  23  (1)  on  account 
of  the  month  in  which  such  amount  is  so 


includible  shall  be  increased  by  such  amount, 
but  such  deduction  on  account  of  such 
month  shall  not  be  in  excess  of  the  adjusted 
basis  of  the  emergency  facility  as  of  the  end 
of  such  month  (computed  without  regard  to 
any  amount  allowable,  on  account  of  such 
month,  under  section  23  (1)  or  this  para¬ 
graph)  . 

“(i)  Protection  of  the  United  States.  If  the 
taxpayer  has  been  or  will  be  reimbursed  by 
the  United  States  for  all  or  a  part  of  the  cost 
of  any  emergency  facility  pursuant  to  any 
contract  with  the  United  States,  either — 

“(1)  directly,  by  a  provision  therein  dealing 
expressly  with  such  reimbursement,  or 
“(2)  indirectly,  because  the  price  paid  by 
the  United  States  (insofar  as  return  of  cost 
of  the  facility  is  used  as  a  factor  in  the  fix¬ 
ing  of  such  price)  is  recognized  by  the  con¬ 
tract  as  including  a  return  of  cost  greater 
than  the  normal  exhaustion,  wear  and  tear, 

no  amortization  deduction  with  respect  to 
such  emergency  facility  shall  be  allowed  for 
any  month  after  the  end  of  the  month  in 
which  such  contract  is  made,  unless,  before 
the  expiration  of  ninety  days  after  the 
making  of  such  contract  or  one  hundred  and 
twenty  days  after  that  date  of  the  enactment 
of  the  Second  Revenue  Act  of  1940,  whichever 
of  such  periods  expires  the  later,  the  Ad¬ 
visory  Commission  to  the  Council  of  National 
Defense,  and  either  the  Secretary  of  War 
or  the  Secretary  of  the  Navy  certify  to  the 
Commissioner  that  such  contract  adequately 
protects  the  United  States  with  reference  to 
the  future  use  and  disposition  of  such  emer¬ 
gency  facility.  A  certificate  by  the  Advisory 
Commission  to  the  Council  of  National  De¬ 
fense  and  either  the  Secretary  of  War  or  the 
Secretary  of  the  Navy,  made  to  the  Com¬ 
missioner  before  the  expiration  of  ninety 
days  after  the  making  of  a  contract  or  one 
hundred  and  twenty  days  after  the  date  of 
the  enactment  of  the  Second  Revenue  Act 
of  1940,  whichever  of  such  periods  expires  the 
later,  to  the  effect  that,  under  such  contract, 
reimbursement  for  all  or  a  part  of  the  cost 
of  any  emergency  facility  is  not  provided  for 
within  the  meaning  of  clause  (1)  or  clause 
(2),  shall  be  conclusive  for  the  purposes  of 
this  subsection. 

“The  terms  and  conditions  of  contracts 
with  reference  to  reimbursement  of  the  cost 
of  emergency  facilities  and  the  protecting  of 
the  United  States  with  reference  to  the  future 
use  and  disposition  of  such  emergency  fa¬ 
cilities  shall  be  made  available  to  the  public.” 

§  19.124-1  Definitions.  As  used  in 
this  section  and  §§  19.124-2  to  19.124-9, 
inclusive,  the  term — 

(a)  “Advisory  Commission ”  means  the 
Advisory  Commission  to  the  Council  of 
National  Defense. 

(b)  “Secretary  of  the  Department  con¬ 
cerned”  means  the  Secretary  of  War  or 
the  Secretary  of  the  Navy,  as  the  case 
may  be. 

(c)  “Emergency  facility ”  means  any 
facility,  land,  building,  machinery,  or 
equipment,  or  any  part  thereof — 

(1)  the  acquisition  of  which  occurred 
after  June  10,  1940,  or  the  construction, 
reconstruction,  erection,  or  installation 
of  which  was  completed  after  such  date, 
and 

(2)  any  part  of  the  construction,  re¬ 
construction,  erection,  installation,  or 
acquisition  of  which  has,  before  (A)  the 
date  of  such  acquisition  or  the  beginning 
of  such  construction,  reconstruction, 
erection,  or  installation,  or  (B)  February 
5,  1941,  whichever  date  is  the  later,  been 
certified  by  the  Advisory  Commission  and 
the  Secretary  of  the  Department  con¬ 


cerned  as  necessary  in  the  interest  of 
national  defense  during  the  emergency 
period. 

The  term  ‘‘emergency  facility,”  as  so  de¬ 
fined,  may  include,  among  other  things, 
improvements  of  land,  such  as  the  con¬ 
struction  of  airports  and  the  dredging  of 
channels. 

(d)  “Emergency  period”  means  the 
period  beginning  on  June  10,  1940,  and 
ending  on  the  date  on  which  the  Presi¬ 
dent  proclaims  that  the  utilization  of  a 
substantial  portion  of  the  emergency 
facilities  is  no  longer  required  in  the 
interest  of  national  defense. 

§  19.124-2.  Amortization  deduction — 
General  rule.  If  the  Advisory  Commis¬ 
sion  and  the  Secretary  of  the  Depart¬ 
ment  concerned  have  made  the  required 
certifications  (including  those  required 
by  section  124  (i) ) ,  a  corporation  is 
entitled,  at  its  election,  to  a  deduction 
with  respect  to  the  amortization  of  the 
adjusted  basis  of  an  emergency  facility, 
such  amortization  to  be  based  generally 
on  a  period  of  60  months.  As  to  the 
adjusted  basis  of  an  emergency  facility, 
see  section  19.124-6.  The  taxpayer  may, 
with  respect  to  an  emergency  facility, 
elect  to  begin  the  60-month  amortization 
period  with  (1)  the  month  following  the 
month  in  which  such  facility  was  com¬ 
pleted  or  acquired,  or  (2)  the  taxable 
year  succeeding  that  in  which  such  fa¬ 
cility  was  completed  or  acquired  (see 
§  19.124-3).  The  date  on  which,  or  the 
month  within  which,  an  emergency  facil¬ 
ity  is  completed  or  acquired  is  a  question 
to  be  determined  upon  the  facts  in  the 
particular  case.  Ordinarily  the  taxpayer 
is  in  possession  of  all  the  facts  and,  there¬ 
fore,  in  a  position  to  ascertain  such  date. 
A  statement  of  the  date  ascertained  by 
the  taxpayer,  together  with  a  statement 
of  the  pertinent  facts  relied  upon,  should 
be  filed  with  the  taxpayer’s  election  to 
take  amortization  deductions  with  re¬ 
spect  to  such  facility. 

In  general,  with  respect  to  each  month 
of  the  60-month  period  which  falls  within 
the  taxable  year,  the  amortization  deduc¬ 
tion  is  an  amount  equal  to  the  adjusted 
basis  of  the  facility  at  the  end  of  such 
month  divided  by  the  number  of  months 
(including  the  particular  month  for 
which  the  deduction  is  computed)  re¬ 
maining  in  the  60-month  period.  The 
adjusted  basis  of  the  facility  at  the  end 
of  any  month  shall  be  computed  without 
regard  to  the  amortization  deduction 
with  respect  to  such  facility  for  such 
month.  The  total  amortization  deduc¬ 
tion  with  respect  to  an  emergency  facility 
for  a  particular  taxable  year  is  the  sum 
of  the  amortization  deductions  allow¬ 
able  with  respect  to  such  facility  for  each 
month  of  the  60-month  period  which 
falls  within  such  taxable  year.  The 
amortization  deduction  with  respect  to 
an  emergency  facility  taken  for  any 
month  is  in  lieu  of  the  deduction  for  de¬ 
preciation  which  would  otherwise  be  al¬ 
lowable  under  section  23  (1)  with  respect 
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to  such  facility  for  such  month.  See, 
however,  §  19.124-7,  relative  to  deprecia¬ 
tion  with  respect  to  any  amount  not  sub¬ 
ject  to  amortization. 

This  section  may  be  illustrated  by  the 
following  examples: 

Example  ( 1 ).  On  July  1,  1940,  the 
X  Corporation,  which  makes  its  income 
tax  returns  on  the  calendar  year  basis, 
begins  the  construction  of  an  emergency 
facility  which  is  completed  on  Septem¬ 
ber  30,  1940,  at  a  cost  of  $240,000.  The 
certificate  of  necessity  covers  the  en¬ 
tire  construction.  The  X  Corporation 
elects  to  take  amortization  deductions 
with  respect  to  the  facility  and  to  begin 
the  60-month  amortization  period  with 
October,  the  month  following  its  com¬ 
pletion.  The  adjusted  basis  of  the  fa¬ 
cility  at  the  end  of  October  is  $240,000. 
The  allowable  amortization  deduction 
with  respect  to  such  facility  for  the 
taxable  year  1940  is  $12,000,  computed 
as  follows: 

Monthly  amortization  deductions: 


October  ($240,000-4  60) _ $4,000 

November  ($236,000,  or  $240,000 

minus  $4,000,  -:  59) _  4,  000 

December  ($232,000,  or  $236,000 

minus  $4,000,  -=-58) _  4,000 


Total  amortization  deduction  for 

1940 _ 12,000 


Example  (2).  The  Y  Corporation, 
which  makes  its  income  tax  returns  on 
the  basis  of  a  fiscal  year  ending  No¬ 
vember  30,  purchases  an  emergency  fa¬ 
cility  (No.  1)  on  July  29,  1940.  On 
June  15,  1940,  it  begins  the  construction 
of  an  emergency  facility  (No.  2)  which 
is  completed  on  August  2,  1940.  The 
entire  acquisition  and  construction  of 
such  facilities  are  certified  as  necessary 
in  the  interest  of  national  defense.  The 
Y  Corporation  elects  to  take  amortiza¬ 
tion  deductions  with  respect  to  both  fa¬ 
cilities  and  to  begin  the  60-month  amor¬ 
tization  period  in  each  case  with  the 
month  following  the  month  of  acqui¬ 
sition  or  completion.  The  adjusted  basis 
of  facility  No.  1  is  $300,000  and  the  ad¬ 
justed  basis  of  facility  No.  2  is  $54,000 
at  the  end  of  the  first  month  of  the 
amortization  period.  In  September  1940 
facility  No.  1  is  damaged  by  fire,  as  a 
result  of  which  its  adjusted  basis  is 
properly  reduced  by  $25,370.  The  al¬ 
lowable  amortization  deduction  with  re¬ 
spect  to  such  facilities  for  the  taxable 
year  ending  November  30,  1940,  is  $21,- 
410,  computed  as  follows: 


Facility  No.  1 — Monthly  amortization 
deductions : 

August  ($300,000-4-60) . $5,000 

September  ($269,630,  or  $300,000 

minus  $5,000  and  $25,370-4  59) _ 4,570 

October  ($265,060,  or  $269,630 

minus  $4,570  -4  58) _  4,  570 

November  ($260,490,  or  $265,060 
minus  $4,570-4  57) _  4,570 


Amortization  deduction  for 

1940 . . . 18,710 


FacUity  No.  2 — Monthly  amortization 
deductions: 

September  ($54,000  :  60) _  900 

October  ($53400-4-59) _  900 

November  ($52,200-458) _  900 


Amortization  deduction  for 

1940 _ _  2,  700 


Total  amortization  deduction 

for  1940_ . .  21,410 


§  19.124-3  Election  of  amortization. 
An  election  by  a  taxpayer  to  take  amorti¬ 
zation  deductions  with  respect  to  an 
emergency  facility  and  to  begin  the  60- 
month  amortization  period  with  the 
month  following  the  month  in  which  such 
facility  was  completed  or  acquired  shall 
be  made  only  by  a  statement  to  that 
effect  in  its  return  for  the  taxable  year 
in  which  such  facility  was  completed  or 
acquired.  An  election  by  a  taxpayer  to 
take  amortization  deductions  with  re¬ 
spect  to  an  emergency  facility  and  to  be¬ 
gin  the  60 -month  amortization  period 
with  the  taxable  year  succeeding  that  in 
which  such  facility  was  completed  or  ac¬ 
quired  shall  be  made  only  by  a  state¬ 
ment  to  that  effect  in  its  return  for  such 
succeeding  taxable  year.  No  other 
method  of  making  such  elections  is  per-  I 
mitted.  If  an  emergency  facility  is  com¬ 
pleted  or  acquired  in  the  last  month  of 
the  taxpayer’s  taxable  year,  such  state¬ 
ment  should  be  made  in  the  return  for 
the  taxable  year  succeeding  the  year  dur¬ 
ing  which  such  facility  was  completed  or 
acquired.  Any  statement  of  election 
should  contain  a  description  clearly  iden¬ 
tifying  each  emergency  facility  for  which 
an  amortization  deduction  is  claimed. 

A  taxpayer  which  does  not  elect,  in  the 
manner  provided  in  section  124  (b),  to 
take  amortization  deductions  with  re¬ 
spect  to  an  emergency  facility  shall  not, 
except  as  provided  in  section  124  (d)  (3) , 
be  entitled  to  amortization  deductions 
with  respect  to  such  facility.  (See 
§  19.124-5  (d)). 

§  19.124-4  Election  to  discontinue 
amortization. — If  a  taxpayer  has  elected 
to  take  amortization  deductions  with  re¬ 
spect  to  an  emergency  facility,  it  may, 
after  such  election  and  prior  to  the  ex¬ 
piration  of  the  60 -month  amortization 
period,  discontinue  the  amortization  de¬ 
ductions  with  respect  to  such  facility  for 
the  remainder  of  the  60 -month  period. 
An  election  to  discontinue  the  amortiza- 
|  tion  deductions  shall  be  made  by  a  no¬ 
tice  in  writing  filed  with  the  Commis¬ 
sioner  specifying  the  month  as  of  the 
beginning  of  which  the  taxpayer  elects  to 
discontinue  the  deductions.  Such  notice 
shall  be  filed  before  the  beginning  of  the 
month  specified  therein,  and  should  con¬ 
tain  a  description  clearly  identifying  the 
emergency  facility  with  respect  to  which 
the  taxpayer  elects  to  discontinue  the 
amortization  deductions.  If  the  tax¬ 
payer  so  elects  to  discontinue  the  amorti¬ 
zation  deductions  with  respect  to  an 
emergency  facility,  it  shall  not,  except  as 
provided  in  section  124  (d),  be  entitled 


to  any  further  amortization  deductions 
with  respect  to  such  facility.  (See  § 
19.124-5  (c)). 

A  taxpayer  which  thus  elects  to  dis¬ 
continue  amortization  deductions  with 
respect  to  an  emergency  facility  is  en¬ 
titled,  if  such  facility  is  depreciable  prop¬ 
erty  under  section  23  (1)  and  the  regula¬ 
tions  pertaining  thereto,  to  a  deduction 
for  depreciation  with  respect  to  such 
facility.  The  deduction  for  depreciation 
shall  begin  with  the  first  month  as  to 
which  the  amortization  deduction  is  not 
applicable,  and  shall  be  computed  on 
the  adjusted  basis  of  the  property  as  of 
the  beginning  of  such  month.  (See  sec¬ 
tion  113  (b)  and  the  regulations  there¬ 
under) 

This  section  may  be  illustrated  by  the 
following  example: 

^  Example.  On  July  1,  1940,  the  X 
Corporation,  which  makes  its  income  tax 
returns  on  the  calendar  year  basis,  pur¬ 
chases  an  emergency  facility,  consisting 
of  land  with  a  building  thereon,  at  a  cost 
of  $306,000,  of  which  $60,000  is  allocable 
I  to  the  land  and  $246,000  to  the  building. 
The  certificate  of  necessity  covers  the 
entire  acquisition.  The  corporation 
elects  to  take  amortization  deductions 
with  respect  to  the  facility  and  to  begin 
the  60-month  amortization  period  with 
the  taxable  year  1941.  Depreciation  of 
the  building  in  the  amount  of  $6,000  is 
deducted  and  allowed  for  the  taxable 
year  1940.  On  March  25,  1942,  the  cor¬ 
poration  files  notice  with  the  Commis¬ 
sioner  of  its  election  to  discontinue  the 
amortization  deductions  beginning  with 
the  month  of  April  1942.  The  adjusted 
basis  of  the  facility  on  January  31,  1941, 
is  $300,000,  or  the  cost  of  the  facility 
($306,000)  less  the  depreciation  allowed 
for  1940  ($6,000).  The  amortization  de¬ 
duction  for  the  taxable  year  1941  and  the 
months  of  January,  February,  and 
March,  1942,  amounts  to  $75,000,  or 
$5,000  per  month  for  15  months.  Since, 
at  the  beginning  of  the  amortization 
period  (January  1,  1941),  the  adjusted 
basis  of  the  land  is  one-fifth  of  the  ad¬ 
justed  basis  of  the  entire  facility  and 
since  there  are  no  adjustments  to  basis 
other  than  on  account  of  amortization 
during  the  period,  the  adjusted  basis  of 
the  land  should  be  reduced  by  $15,000, 
or  one-fifth  of  the  entire  amortization 
deduction,  and  the  adjusted  basis  of  the 
building  should  be  reduced  by  $60,000,  or 
four-fifths  of  the  entire  amortization  de¬ 
duction.  Accordingly,  the  adjusted  basis 
of  the  facility  as  of  April  1,  1942,  is 
$225,000,  of  which  $180,000  is  allocable  to 
the  building  for  the  purpose  of  deprecia¬ 
tion  deductions  under  section  23  (1) ,  and 
$45,000  is  allocable  to  the  land. 

§  19.124-5.  Termination  of  amortiza¬ 
tion  period — (a)  Date  the  emergency  use 
ceases.  As  used  in  this  section,  the  term 
“date  the  emergency  use  ceases”  means 
whichever  of  the  following  is  the  earlier — 
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(1)  the  date  of  the  proclamation  by  the 
President  by  reason  of  which  the  emer¬ 
gency  period  ends;  or 

(2)  the  date  specified  in  a  certificate 
with  respect  to  an  emergency  facility 
made  to  the  Commissioner  by  the  Secre¬ 
tary  of  the  Department  concerned  (in 
accordance  with  regulations  prescribed 
by  the  President)  as  the  date  on  which 
such  facility  ceased  to  be  necessary  in  the 
interest  of  national  defense  during  the 
emergency  period. 

(b)  Taxpayer  which  has  elected  to 
amortize.  A  taxpayer  which  has  elected 
to  take  amortization  deductions  with  re¬ 
spect  to  an  emergency  facility  may  elect, 
in  the  manner  provided  in  paragraph 
(e)  of  this  section,  to  terminate  the 
amortization  period  with  respect  to  such 
facility  as  of  the  end  of  the  month  in 
which  occurs  the  date  the  emergency 
use  ceases,  provided  that  such  date  oc¬ 
curs  prior  to  the  expiration  of  the  orig¬ 
inal  60-month  period.  In  such  case 
there  shall,  with  respect  to  such  facility, 
be  substituted,  in  lieu  of  the  original 
60-month  period,  a  new  amortization  pe¬ 
riod  beginning  with  the  first  month  of 
the  original  60-month  period  and  ending 
with  the  end  of  the  month  in  which 
occurs  the  date  the  emergency  use  ceases; 
and  the  taxpayer’s  taxes  for  all  taxable 
years  (beginning  with  the  taxable  year 
in  which  the  original  60-month  period 
began)  shall  be  computed  (or  recom¬ 
puted)  so  as  to  give  effect  to  amortization 
deductions  with  respect  to  such  facility 
computed  in  the  manner  provided  in  sec¬ 
tion  124  (a)  (see  §  19.124-2)  but  on  the 
basis  of  the  new  amortization  period. 

Example.  On  August  15,  1940,  the  X 
Corporation,  which  makes  its  income  tax 
returns  on  the  calendar  year  basis,  ac¬ 
quires  an  emergency  facility  for  the  pur¬ 
pose  of  performing  War  Department  con¬ 
tracts.  The  corporation  elects  to  take 
amortization  deductions  with  respect  to 
such  facility  and  to  begin  the  60-month 
amortization  period  with  September 
1940,  the  month  following  the  month  of 
acquisition.  The  Secretary  of  War  cer¬ 
tifies  to  the  Commissioner  that  such  fa¬ 
cility  ceased,  as  of  July  15,  1942,  to  be 
necessary  in  the  interest  of  national  de¬ 
fense.  The  X  Corporation  elects  to 
terminate  the  amortization  period  and, 
accordingly,  there  is  to  be  substituted,  in 
lieu  of  the  60-month  amortization  period, 
a  new  amortization  period  of  23  months 
(4  months  in  1940, 12  months  in  1941,  and 
7  months  in  1942) .  The  X  Corporation’s 
taxes  for  the  taxable  years  1940,  1941, 
and  1942  shall  be  computed  or  recom¬ 
puted  so  as  to  give  effect  to  amortization 
deductions  computed  in  the  manner  pro¬ 
vided  in  section  124  (a)  but  on  the  basis 
of  the  new  23 -month  amortization 
period. 

(c)  Taxpayer  which  has  elected  to  dis¬ 
continue  amortization.  A  taxpayer 
which  has  elected  to  take  amortization 
deductions  with  respect  to  an  emergency 
facility  and  has  subsequently  elected 
under  section  124  (c)  (see  §  19.124-^4) 


to  discontinue,  as  of  the  beginning  of  a 
specified  month,  the  amortization  deduc¬ 
tions  with  respect  to  such  facility  may 
elect,  in  the  manner  provided  in  para¬ 
graph  (e)  of  this  section,  to  terminate 
the  amortization  period  with  respect  to 
such  facility  as  of  the  end  of  the  month 
in  which  occurs  the  date  the  emergency 
use  ceases,  provided  that  such  date 
occurs  prior  to  the  expiration  of  the  orig¬ 
inal  60-month  period  and  after  the  be¬ 
ginning  of  such  specified  month.  In 
such  case,  with  respect  to  such  facility, 
the  election  to  discontinue  the  amortiza¬ 
tion  deductions  shall  be  disregarded  and 
there  shall  be  substituted,  in  lieu  of  the 
original  60-month  period,  a  new  amor¬ 
tization  period  beginning  with  the  first 
month  of  the  original  60-month  period 
and  ending  with  the  end  of  the  month 
in  which  occurs  the  date  the  emergency 
uses  ceases.  The  taxpayer's  taxes  for  all 
taxable  years  (beginning  with  the  tax¬ 
able  year  in  which  the  original  60-month 
period  began)  shall  be  computed  (or 
recomputed)  so  as  to  give  effect  to 
amortization  deductions  with  respect  to 
such  facility  computed  in  the  manner 
provided  in  section  124  (a)  (see 

§  19.124-2)  but  on  the  basis  of  the  new 
amortization  period. 

Example.  On  November  1,  1940,  the 
Y  Corporation,  which  makes  its  income 
tax  returns  on  the  basis  of  a  fiscal  year 
ending  June  30,  begins  the  construction 
of  an  emergency  facility  which  is  com¬ 
pleted  on  March  15,  1941.  The  corpora¬ 
tion  elects  to  take  amortization  deduc¬ 
tions  with  respect  to  such  facility  and 
to  begin  the  60-month  amortization 
period  with  April  1941,  the  month  fol¬ 
lowing  the  completion.  On  January  15, 
1942,  the  corporation  files  a  notice  with 
the  Commissioner  in  which  it  elects  to 
discontinue  the  amortization  deductions 
with  respect  to  such  facility  as  of  the  be¬ 
ginning  of  February  1942.  The  Presi¬ 
dent  issues  a  proclamation  on  August  16, 

1942,  by  reason  of  which  the  emergency 
period  ends.  The  Y  Corporation  then 
elects  to  terminate  the  amortization 
period  and,  accordingly,  its  election  to 
discontinue  the  amortization  deductions 
is  to  be  disregarded.  In  such  case,  there 
is  to  be  substituted,  in  lieu  of  the  original 
60-month  amortization  period,  a  new 
amortization  period  of  17  months  (3 
months  in  the  taxable  year  ending  June 
30,  1941,  12  months  in  the  taxable  year 
ending  June  30,  1942,  and  2  months  in 
the  taxable  year  ending  June  30,  1943). 
The  corporation’s  taxes  for  the  taxable 
years  ending  June  30,  1941,  1942,  and 

1943,  are  to  be  computed  or  recomputed 
so  as  to  give  effect  to  amortization  de¬ 
ductions  (in  lieu  of  amortization  and  de¬ 
preciation  deductions  previously  taken 
during  such  17-month  period)  computed 
in  the  manner  provided  in  section  124  (a) 
but  on  the  basis  of  the  new  17-month 
amortization  period. 

If  the  date  the  emergency  use  ceases 
should  occur  between  the  date  of  the 
notice  of  discontinuance  and  the  begin¬ 


ning  of  the  month  specified  in  such  no¬ 
tice,  the  provisions  of  section  124  (d)  (1) 
and  paragraph  (b)  of  this  section  are 
applicable. 

(d)  Taxpayer  which  has  not  elected  to 
amortize.  A  taxpayer  which  has  ob¬ 
tained  the  required  certifications  but  has 
not  elected,  as  provided  in  section  124 
(b) ,  to  take  amortization  deductions  with 
respect  to  the  emergency  facility  to  which 
such  certifications  relate  may  neverthe¬ 
less  take  amortization  deductions  with 
respect  to  such  facility,  if  (1)  the  date 
the  emergency  use  ceases  occurs  before 
the  expiration  of  60  months  from  the  last 
day  of  the  month  in  which  such  facility 
was  completed  or  acquired,  and  (2)  an 
election  to  take  such  amortization  deduc¬ 
tions  is  made  in  the  manner  prescribed 
in  paragraph  (e)  of  this  section.  In  such 
case,  the  taxes  for  all  taxable  years  (be¬ 
ginning  with  the  taxable  year  in  which 
fell  the  month  following  the  month  in 
which  such  facility  was  completed  or  ac¬ 
quired)  shall  be  computed  (or  recom¬ 
puted)  so  as  to  give  effect  to  amortization 
deductions  with  respect  to  such  facility 
computed  in  the  manner  provided  in  sec¬ 
tion  124  (a)  (see  §  19.124-2)  but  on  the 
basis  of  an  amortization  period  beginning 
with  the  month  following  the  month  in 
which  such  facility  was  completed  or  ac¬ 
quired,  and  ending  with  the  last  day  of 
the  month  in  which  occurs  the  date  the 
emergency  use  ceases. 

Example.  On  September  25,  1940,  the 
Z  Corporation,  which  makes  its  income 
tax  returns  on  the  calendar  year  basis, 
acquires  an  emergency  facility  for  the 
purpose  of  performing  Navy  Department 
contracts.  The  corporation  does  not 
elect  to  take  amortization  deductions 
with  respect  to  such  facility.  The  Sec¬ 
retary  of  the  Navy  certifies  to  the  Com¬ 
missioner  that  such  facility  ceased,  as 
of  July  20,  1942,  to  be  necessary  in  the 
interest  of  national  defense.  The  Z  Cor¬ 
poration  may  elect,  in  the  manner  pro¬ 
vided  in  paragraph  (e)  of  this  section,  to 
take  amortization  deductions  with  re- 
j  spect  to  such  facility  and  in  such  case 
its  taxes  for  the  taxable  years  1940,  1941, 
and  1942  are  to  be  computed  or  recom¬ 
puted  so  as  to  give  effect  to  amortization 
deductions  computed  in  the  manner  pro¬ 
vided  in  section  124  (a)  but  on  the  basis 
of  an  amortization  period  of  22  months 
(3  months  in  1940,  12  months  in  1941, 
and  7  months  in  1942) ,  such  amortization 
deductions  to  be  in  lieu  of  depreciation 
deductions  previously  taken  during  such 
22 -month  period. 

(e)  Manner  of  making  election.  The 
election  described  in  paragraph  (b) ,  (c) , 
or  (d)  of  this  section  shall  be  made  by 
filing  with  the  Commissioner  of  Internal 
Revenue,  Washington,  D.  C.,  a  statement 
of  such  election.  Such  statement  shall 
be  filed  within  90  days  after  the  date  of 
the  President’s  proclamation  or  the  date 
of  the  certificate  of  the  Secretary  of  the 
Department  concerned,  whichever  is  the 
basis  of  the  taxpayer’s  election,  and 
,  should  contain  a  description  clearly 
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identifying  the  facility.  A  copy  of  such 
statement  should  be  attached  by  the  tax¬ 
payer  to  the  income-tax  return  for  the 
taxable  year  in  which  falls  the  date  the 
emergency  use  ceases. 

(f)  Recomputation  of  taxes  in  case  of 
commuted  amortization  period.  The  re¬ 
computation  of  the  tax  liability  author¬ 
ized  by  section  124  (d)  (4)  applies  to  any 
income  or  excess-profits  tax  imposed  un¬ 
der  chapter  1  or  subchapter  A,  B,  D,  or 
E  of  chapter  2,  to  the  capital  stock  tax 
imposed  by  chapter  6,  and  to  any  other  I 
tax  of  the  corporation  affected  directly 
or  indirectly  by  the  recomputation  of 
the  amortization  deduction. 

Under  section  124  (d)  (5),  if  the  ad¬ 
justment  of  any  income  or  excess-profits 
tax  for  any  taxable  year  to  give  effect  to 
the  revised  amortization  deduction  is 
prevented  (1)  on  the  date  of  the  certifi¬ 
cate  of  the  Secretary  of  the  Department 
concerned  or  the  date  of  the  President’s 
proclamation,  whichever  forms  the  basis 
of  the  taxpayer’s  election,  or  (2)  within 
one  year  after  such  date,  by  any  provision 
of  law  (other  than  section  3761,  relating 
to  compromises,  and  other  than  section 
124  (d)  (5))  or  by  any  rule  of  law,  in¬ 
cluding  the  doctrine  of  res  judicata,  an 
adjustment  shall  nevertheless  be  made 
if  a  claim  for  refund  or  credit  is  filed  or 
a  notice  of  deficiency  is  mailed,  as  the 
case  may  be,  within  one  year  after  the 
date  of  such  certificate  or  proclamation. 
Section  124  (d)  (5)  applies  only  if,  at  the 
time  of  the  filing  of  the  claim  for  refund 
or  the  mailing  of  the  notice  of  deficiency, 
the  adjustment  would  otherwise  be  pre¬ 
vented  by  the  running  of  the  statute  of 
limitations,  by  the  execution  of  a  closing 
agreement,  by  the  operation  of  the  rule 
of  res  judicata  or  for  other  reasons.  For 
reference  to  provisions  which  would  pre¬ 
vent  adjustment  except  for  the  provisions  j 
of  section  124  (d)  (5) ,  see  §  19.3801  (b)-0. 
Section  124  (d)  (5)  is  not  applicable, 
however,  if  on  the  date  of  the  filing  of 
the  claim  for  refund  or  the  mailing  of 
the  notice  of  deficiency,  adjustment  of 
the  tax  liability  is  permissible  without 
recourse  to  such  section. 

The  amount  of  the  adjustment  au¬ 
thorized  by  section  124  (d)  (5)  is  limited 
to  the  increase  or  decrease  in  the  tax 
previously  determined  for  the  taxable 
year  which  results  solely  from  the  revision 
of  the  amortization  deduction  and  the 
collateral  effects  of  such  revision  upon 
items  of  income,  deductions,  credits,  in¬ 
vested  capital,  etc.,  already  taken  into 
account  in  ascertaining  the  tax  previously 
determined.  The  tax  previously  de¬ 
termined  for  any  taxable  year  is  to  be 
ascertained  in  accordance  with  the  pro¬ 
visions  of  section  3801  (d).  See  section 
19.3801  (d)-l.  If  the  amount  of  the  ad¬ 
justment  determined  under  section  124 
(d)  (5)  represents  an  increase  in  tax, 
it  is  to  be  treated  in  the  same  manner  as  a 
deficiency  for  the  taxable  year;  if  it  re¬ 
presents  a  decrease  in  tax,  it  is  to  be 
treated  in  the  same  manner  as  an  over¬ 


payment  for  the  taxable  year.  The 
amount  of  the  adjustment  considered  as  a 
deficiency  or  as  an  overpayment,  as  the 
case  may  be,  will  bear  interest  to  the  ex¬ 
tent  provided  by  the  internal  revenue  laws 
applicable  to  deficiencies  and  overpay¬ 
ments  for  the  taxable  year  for  which  the 
adjustment  is  made. 

The  amount  of  any  adjustment  under 
the  provisions  of  section  124  (d)  (5) 
which  is  refunded  may  not  subsequently 
be  recovered  in  a  suit  for  erroneous  re¬ 
fund  based  upon  any  adjustment  other 
than  one  resulting  from  the  revision  of 
the  amortization  deductions.  The 
amount  of  any  adjustment  under  sec¬ 
tion  124  (d)  (5)  which  is  assessed  and 
collected  as  a  deficiency  may  not  there¬ 
after  be  recovered  by  the  taxpayer  in  any 
suit  for  refund  based  upon  any  adjust¬ 
ment  other  than  one  resulting  from  the 
revision  of  the  amortization  deductions. 
The  application  of  the  provisions  of  sec¬ 
tion  124  (d)  (5)  may  be  illustrated  by 
the  following  example: 

Example:  On  August  31,  1940,  the  X 
Corporation,  which  makes  its  income  tax 
returns  on  the  calendar  year  basis,  ac¬ 
quires  an  emergency  facility  at  a  cost  of 
$300,000  and  elects  to  take  amortization 
deductions  with  respect  to  such  facility 
over  the  60 -month  period  beginning  with 
the  month  of  September  1940.  For  the 
taxable  year  1940  the  corporation  files  an 
income  tax  return  disclosing  a  normal- 
tax  net  income  of  $68,500  and  a  tax 
liability  of  $16,440  which  is  assessed  and 
paid.  In  making  such  computation,  the 
corporation  takes  amortization  deduc¬ 
tions  of  $5,000  a  month  for  four  months, 
or  $20,000,  but  in  computing  its  gross  in¬ 
come  erroneously  omits  interest  income 
amounting  to  $6,000,  and  in  computing 
j  its  deductions  erroneously  omits  a  deduc¬ 
tion  for  insurance  expense  of  $2,000.  The 
corporation  includes  in  gross  income  divi¬ 
dends  from  a  domestic  corporation  in  the 
amount  of  $10,000  and  takes  a  dividends 
received  credit  of  $8,500.  It  also  files  an 
excess-profits  tax  return  under  subchap¬ 
ter  E  of  chapter  2  disclosing  an  invested 
capital  of  $500,000,  an  excess-profits  net 
income  of  $50,560,  an  excess-profits 
credit  of  $40,000  computed  on  the  in¬ 
vested  capital  basis,  and  an  excess-profits 
tax  liability  of  $1,390. 

On  September  1,  1944,  the  Secretary 
of  the  Department  concerned  certifies 
to  the  Commissioner  that  such  emer¬ 
gency  facility  ceased  as  of  August  15, 
1944,  to  be  necessary  in  the  interest  of 
national  defense.  The  X  Corporation 
elects  to  terminate  the  amortization 
period  and  to  amortize  the  adjusted  basis 
of  such  facility  over  the  shortened  period 
of  48  months  beginning  September  1, 

1940,  and  ending  August  31,  1944.  The 
corporation  is  therefore  entitled  to  com¬ 
pute  or  recompute  its  taxes  for  1940, 

1941,  1942,  1943,  and  1944,  on  the  basis 
of  an  amortization  deduction  of  $6,250 
in  lieu  of  $5,000  for  each  month  begin¬ 
ning  with  September  1940  and  ending 


with  August  1944.  The  allowable  deduc¬ 
tion  for  1940  is  therefore  $25,000  in  lieu 
of  $20,000.  Claims  for  refund  for  all 
years,  except  1944,  are  filed  on  November 
30,  1944.  For  the  taxable  year  1940  the 
period  of  limitations  upon  the  filing  of 
a  claim  for  refund  provided  by  section 
322  expires  on  March  15,  1944.  Since, 
however,  the  claim  is  filed  within  one 
year  from  the  date  of  the  certificate  of 
the  Secretary  of  the  Department  con¬ 
cerned,  an  adjustment  is  authorized 
under  section  124  (d)  (5).  The  amount 
of  the  adjustment  of  the  income  tax 
under  section  13  and  the  excess-profits 
tax  under  subchapter  E  of  chapter  2  for 
1940  is  $2,150  (income  tax,  $1,200;  ex¬ 
cess-profits  tax,  $950),  computed  as 
follows : 

Income  Tax 

Normal-tax  net  Income  upon  which 
tax  previously  determined  was 

based _ $68,  500 

Less:  Additional  deduction  for 
amortization: 

Amount  deductible _ $25,  000 

Amount  deducted  in  re¬ 
turn  -  20, 000  5,  000 


Normal -tax  net  Income  as  recom¬ 
puted  _ _ _  63,  500 

Normal  tax  as  recomputed _  15. 240 

Tax  previously  determined  and  paid-  16. 440 


Amount  of  adjustment  under  section 
124  (d)  (5)  to  be  refunded  or  cred¬ 
ited  _ _ 

1,200 

Excess -Profits  Tax 

Excess-profits  net  income  reported _ 

Less:  Additional  deduction  for  amor¬ 
tization  _ 

50, 560 

5,  000 

Balance  __  _ _ 

Add:  Adjustment  for  normal  taxes: 
Amount  previously  de¬ 
ducted  _ _ $16,440 

As  recomputed _  15,240 

45,560 

1,200 

Excess-profits  net  income  as  recom¬ 
puted  _  _ 

Less:  Excess-profits  credit.  $40,000 
Specific  exemption _  5,  000 

46, 760 

45, 000 

Adjusted,  excess-profits  net  income— 

Excess-profits  tax  as  recomputed _ 

Tax  previously  determined  and  paid- 

1,760 

440 

1,390 

Amount  of  adjustment  under  section 
124  (d)  (5)  to  be  refunded  or 
credited  __  _ _ 

950 

By  reason  of  the  limitations  imposed 
by  section  124  (d)  (5),  the  adjustment 
is  limited  to  the  decrease  in  the  tax  pre¬ 
viously  determined  which  results  solely 
from  the  revision  of  the  amortization 
deductions  and  the  consequences  flowing 
therefrom.  Accordingly,  the  recomputa¬ 
tion  does  not  take  into  consideration  the 
item  of  $6,000,  representing  interest  re¬ 
ceived,  which  was  omitted  from  gross  in¬ 
come,  or  the  item  of  $2,000,  representing 
insurance  expense,  for  which  no  deduc¬ 
tion  was  allowed. 

Since  the  claims  for  refund  for  the 
taxable  years  1941,  1942,  and  1943  were 
filed  within  the  period  of  limitations  pro¬ 
vided  in  section  322,  the  provisions  of 
section  124  (d)  (5)  are  not  applicable  and 
the  complete  adjustment  of  the  taxes  for 
such  taxable  years  may  be  made  with- 
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out  regard  to  the  limitations  contained  in 
section  124  (d)  (5). 

§  19.124-6  Adjusted  basis  of  emer¬ 
gency  facility — (a)  In  general.  The  ad¬ 
justed  basis  of  an  emergency  facility  for 
purposes  of  computing  the  amortization 
deduction  may  differ  from  what  would 
otherwise  constitute  the  adjusted  basis 
of  such  emergency  facility,  in  that  it 
may  be  only  a  portion  of  such  other  ad¬ 
justed  basis.  It  will  be  only  a  portion  of 
such  other  adjusted  basis  if  only  a  por¬ 
tion  of  the  basis  (unadjusted)  is  attribut¬ 
able  to  certified  construction,  reconstruc¬ 
tion,  erection,  installation,  or  acquisition 
after  June  10, 1940.  It  is  therefore  neces¬ 
sary  first  to  determine  the  unadjusted 
basis  of  the  emergency  facility  from 
which  the  adjusted  basis  for  amortiza¬ 
tion  purposes  is  derived. 

The  unadjusted  basis  for  amortization 
purposes,  in  cases  where  the  entire  con¬ 
struction,  reconstruction,  erection,  in¬ 
stallation,  or  acquisition  takes  place  after 
June  10,  1940,  and  such  construction,  re¬ 
construction,  erection,  installation,  or 
acquisition  is  certified  in  its  entirety  by 
the  Advisory  Commission  and  the  Secre¬ 
tary  of  the  Department  concerned  as 
necessary  in  the  interest  of  national  de¬ 
fense  during  the  emergency  period,  is  the 
same  as  the  unadjusted  basis  otherwise 
determined. 

In  cases  where  the  Advisory  Commis¬ 
sion  and  the  Secretary  of  the  Depart¬ 
ment  concerned  certify  the  entire  con¬ 
struction,  reconstruction,  erection,  in¬ 
stallation,  or  acquisition  after  June  10, 
1940,  as  necessary  in  the  interest  of 
national  defense  during  the  emergency  I 
period,  but  only  a  portion  of  the  con¬ 
struction,  reconstruction,  erection,  in¬ 
stallation,  or  acquisition  attributable  to 
the  facility  takes  places  after  June  10, 
1940,  the  unadjusted  basis  for  purposes 
of  amortization  is  so  much  of  the  entire 
unadjusted  basis  of  the  emergency  facil¬ 
ity  as  is  attributable  to  that  portion  of 
the  construction,  reconstruction,  erec¬ 
tion,  installation,  or  acquisition  which 
took  place  after  June  10,  1940.  For  ex¬ 
ample,  the  X  Corporation  begins  the  con¬ 
struction  of  a  facility  on  April  11,  1940, 
and  such  facility  is  completed  on  Sep¬ 
tember  10,  1940,  at  a  cost  of  $500,000. 
The  certificate  of  necessity  covers  the 
entire  construction  after  June  10,  1940, 
and  all  the  construction  is  distributed 
uniformly  throughout  the  five-month 
construction  period.  The  unadjusted 
basis  of  the  emergency  facility  for 
amortization  purposes  is  therefore  three- 
fifths  of  $500,000,  or  $300,000,  since  only 
such  amount  is  attributable  to  the  con¬ 
struction  in  the  three  months  following 
June  10.  For  depreciation  of  remain¬ 
ing  portion  ($200,000),  see  §19.124-7. 

If  the  Advisory  Commission  and  the 
Secretary  of  the  Department  concerned 
certify  only  a  portion  of  the  construction, 
reconstruction,  erection,  installation,  or 
acquisition  after  June  10,  1940,  then  the 


unadjusted  basis  for  amortization 
purposes  is  limited  to  the  amount  at¬ 
tributable  to  such  portion  of  the  con¬ 
struction,  reconstruction,  erection,  in¬ 
stallation,  or  acquisition  after  June  10, 
1940.  Assuming  the  same  facts  as 
in  the  example  in  the  preceding  para¬ 
graph,  except  that  the  certificate  is  to  the 
effect  that  only  50  percent  of  the  con¬ 
struction  after  June  10,  1940,  is  necessary 
in  the  interest  of  national  defense  during 
the  emergency  period,  the  unadjusted 
basis  for  amortization  purposes  is  50  per¬ 
cent  of  three-fifths  of  $500,000,  or 
$150,000. 

The  adjusted  basis  of  an  emergency 
facility  for  amortization  purposes  is  the 
unadjusted  basis  for  amortization  pur¬ 
poses  less  the  adjustments  properly  ap¬ 
plicable  thereto.  Such  adjustments  are 
those  specified  in  section  113  (b),  except 
that  no  adjustments  are  to  be  taken  into 
account  which  increase  the  adjusted 
basis.  (See  paragraph  (b)  of  this  sec¬ 
tion.)  Amounts  received  by  a  taxpayer 
in  connection  with  its  agreement  to 
supply  articles  for  national  defense, 
though  denominated  reimbursements  for 
all  or  a  part  of  the  cost  of  an  emergency 
facility,  are  not  to  be  treated  as  capital 
receipts  but  are  to  be  taken  into  account 
in  computing  income,  and  are  therefore 
not  to  be  applied  in  reduction  of  the  basis 
of  such  facility.  The  following  examples 
will  illustrate  the  computation  of  the 
adjusted  basis  of  an  emergency  facility 
for  amortization  purposes: 

Example  (I).  The  X  Corporation 
completes  an  emergency  facility  on  July 
1,  1940,  the  entire  unadjusted  basis  of 
which  is  $500,000,  and  the  unadjusted 
basis  of  which  for  purposes  of  amortiza¬ 
tion  is  $300,000.  The  X  Corporation 
elects  to  begin  amortization  on  January 
1,  1941.  The  only  adjustment  to  basis 
for  the  period  from  July  1,  1940,  to  Jan¬ 
uary  31,  1941,  other  than  depreciation 
or  amortization  for  January  1941,  is 
$5,000  for  depreciation  for  the  last  six 
months  of  1940.  The  adjusted  basis  for 
purposes  of  amortization  is  therefore 
$300,000  less  $3,000  (300,000/500, OOOths 
of  $5,000),  or  $297,000. 

Example  (2).  On  July  31,  1944,  the 
Y  Corporation  has  an  emergency  facility 
(a  building)  completed  on  July  1,  1940, 
the  entire  unadjusted  basis  of  which  is 
$500,000,  and  the  unadjusted  basis  of 
which  for  purposes  of  amortization  is 
$300,000.  The  corporation  elects  to  be¬ 
gin  amortization  on  January  1,  1941,  by 
which  time  it  is  entitled  to  $5,000  depre¬ 
ciation  for  the  last  six  months  of  1940. 
On  July  1,  1944,  the  facility  is  damaged 
by  fire,  as  the  result  of  which  its  adjusted 
basis  is  properly  reduced  by  $200,000. 
The  adjusted  bases  of  the  emergency  fa¬ 
cility  as  of  July  1944  for  purposes  of 
amortization  and  depreciation,  and  the 
adjusted  basis  for  other  purposes,  are 
$23,849.18,  $49,250.82,  and  $73,100,  re¬ 
spectively,  computed  as  follows: 


For  amor¬ 
tization 

For  de¬ 
precia¬ 
tion 

For 

other 

pur¬ 

poses 

Unadjusted  basis _ 

$300, 000. 00 

$200,  000. 00 

$500,000 

Less  depreciation  to 
January  1,  1941 _ 

3, 000.00 

2,000.00 

5,000 

Adjusted  basis 
January  1941... 

297, 000. 00 

198,000.00 

495,000 

Less  amortization  for  42 
months _  ..  _  _ 

207, 900. 00 

None 

207,900 

Less  depreciation  for  42 

months.. . . 

None 

14, 000. 00 

14,000 

Adjusted  basis  at 
time  of  fire  loss. 

89, 100. 00 

184, 000.00 

273, 100 

Less  fire  loss  (appor¬ 
tioned  as  explained 
below)  . . . 

65, 250. 82 

134,749.18 

200,000 

Adjusted  basis 
after  fire  loss  ... 

23, 849. 18 

1  49, 250.  82 

!  73, 100 

The  $200,000  fire  loss  is  applied  against 
the  adjusted  basis  for  purposes  of  amorti¬ 
zation  and  the  adjusted  basis  for  pur¬ 
poses  of  depreciation  in  the  proportion 
that  each  such  adjusted  basis  at  the  time 
of  such  fire  loss  bears  to  their  sum,  i.  e., 
89, 100/273, lOOths  of  $200,000,  or  $65,- 
250.82,  against  the  amortization  basis, 
and  184, 000/273, lOOths  of  $200,000,  or 
$134,749.18,  against  the  depreciation 
basis. 

(b)  Capital  additions.  If,  after  the 
completion  or  acquisition  of  an  emergency 
facility  with  respect  to  which  a  certifi¬ 
cate  of  necessity  has  been  made,  further 
expenditures  are  made  for  construction, 
reconstruction,  erection,  installation,  or 
acquisition  attributable  to  such  facility 
but  not  included  in  such  certificate  of  ne¬ 
cessity,  such  expenditures  shall  not  be 
added  to  the  adjusted  basis  of  the 
emergency  facility  for  amortization  pur¬ 
poses  under  such  certificate.  If  such 
further  expenditures  are  covered  by  a 
separate  certificate  of  necessity  made  in 
accordance  with  the  provisions  of  section 
124  (f ) ,  they  are  treated  as  certified  ex¬ 
penditures  in  connection  with  a  new 
emergency  facility,  and,  if  proper  election 
j  is  made,  will  be  taken  into  account  in 
computing  the  adjusted  basis  of  such  new 
emergency  facility  for  purposes  of 
amortization. 

Example.  On  March  1,  1941,  the  Ad¬ 
visory  Commission  and  the  Secretary  of 
the  Department  concerned  certify  as  an 
emergency  facility  a  heating  plant  pro¬ 
posed  to  be  constructed  by  the  Z  Cor¬ 
poration.  Such  facility  is  completed  on 
July  1,  1941.  The  Z  Corporation,  on 
August  1,  1941,  installs  in  the  plant  an 
additional  boiler,  which  is  not  included 
in  the  certificate  for  the  plant  but  is, 
prior  to  such  installation,  certified  in  a 
separate  certificate  as  necessary  in  the 
interest  of  national  defense.  For  amor¬ 
tization  purposes,  the  adjusted  basis  of 
the  heating  plant  is  determined  without 
including  the  cost  of  the  additional 
boiler.  Such  cost  is  taken  into  account 
in  computing  the  adjusted  basis  of  the 
new  emergency  facility  (the  boiler) ,  as 
to  which  the  taxpayer  has  a  separate 
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election  for  amortization  purposes  and 
a  separate  amortization  period. 

§  19.124-7  Depreciation  of  portion  of 
emergency  facility  not  subject  to  amorti¬ 
zation. — The  rule  set  forth  in  section 
124  (a)  (see  §  19.124-2) ,  that  an  amorti¬ 
zation  deduction  with  respect  to  an  emer¬ 
gency  facility  is  in  lieu  of  any  deduction 
for  depreciation  which  would  otherwise 
be  allowable  with  respect  to  such  facility, 
is  subject  to  the  exception  provided  in 
section  124  (g).  Under  this  exception, 
if  the  property  constituting  such  facility 
is  depreciable  property  under  section 
23  (1)  and  the  regulations  pertaining 
thereto  and  if  the  adjusted  basis  of  such 
facility  as  computed  under  section  113 
(b)  for  purposes  other  than  the  amortiza¬ 
tion  deductions  (see  §  19.113  (b)  (1)  — 1) 
is  in  excess  of  the  adjusted  basis  com¬ 
puted  under  section  124  (f)  for  purposes 
of  the  amortization  deductions  (see 
§19.124-6),  than  the  excess  shall  be 
charged  off  over  the  useful  life  of  the 
facility  and  recovered  through  deprecia¬ 
tion  deductions.  Thus,  if  the  construc¬ 
tion  of  an  emergency  facility  is  begun  on 
or  before  June  10,  1940,  and  completed 
after  such  date,  no  amortization  deduc¬ 
tions  are  allowable  with  respect  to  the 
amount  attributable  to  such  construction 
on  or  before  such  date.  (See  §  19.124-6) 
However,  if  the  property  constituting 
such  facility  is  depreciable  property  un¬ 
der  section  23  (1)  and  the  regulations 
pertaining  thereto,  then  the  depreciation 
deduction  provided  by  such  section  and 
regulations  is  allowable  with  respect  to 
the  amount  attributable  to  such  con¬ 
struction  on  or  before  June  10,  1940. 

Similarly,  if  only  a  part  of  the  con¬ 
struction,  reconstruction,  erection,  instal¬ 
lation,  or  acquisition  after  June  10,  1940, 
of  an  emergency  facility  has  been  certi¬ 
fied  by  the  Advisory  Commission  and  the 
Secretary  of  the  Department  concerned 
as  necessary  in  the  interest  of  national 
defense  during  the  emergency  period, 
and  if  such  facility  is  depreciable  prop¬ 
erty  under  section  23  (1)  and  the  regu¬ 
lations  pertaining  thereto,  then  the  de¬ 
preciation  deduction  provided  by  such 
section  and  regulations  is  allowable  with 
respect  to  the  part  which  has  not  been 
so  certified. 

For  illustration  of  the  treatment  of  a 
depreciable  portion  of  an  emergency  fa¬ 
cility,  see  Example  (2)  in  §  19.124-6  (a). 

§  19.124-6  Payment  by  United  States 
of  unamortized  cost  of  facility.  Section 
124  (h)  contemplates  that  certain  pay¬ 
ments  may  be  made  by  the  United  States 
to  a  taxpayer  as  compensation  for  the 
unamortized  cost  of  an  emergency  fa¬ 
cility.  H  the  amount  of  any  such  pay¬ 
ment  is  properly  includible  in  gross 
income  and  has  been  certified,  as  pro¬ 
vided  in  section  124  (h) ,  as  having  been 
Paid  under  the  circumstances  described 
therein,  a  taxpayer  which  is  recovering 
the  adjusted  basis  of  an  emergency  fa¬ 


cility  through  amortization  rather  than 
depreciation  may  elect  to  take  such 
amount  as  an  amortization  deduction 
with  respect  to  such  facility  for  the 
month  in  which  such  amount  is  so  in¬ 
cludible.  Such  amortization  deduction 
shall  be  in  lieu  of  the  amortization  de¬ 
duction  otherwise  allowable  with  respect 
to  such  facility  for  such  month,  and  shall 
not  in  any  case  exceed  the  adjusted 
basis  of  such  facility  (see  §  19.124-6)  as 
of  the  end  of  such  month  (computed 
without  regard  to  any  amortization  de¬ 
duction  for  such  month).  The  election 
referred  to  in  this  paragraph  shall  be 
made  in  the  return  for  the  taxable  year 
in  which  the  amount  of  such  payment  is 
includible  in  gross  income. 

If  a  taxpayer  is  recovering  the  adjusted 
basis  of  an  emergency  facility  through 
depreciation  rather  than  amortization, 
the  depreciation  deduction  allowable  un¬ 
der  section  23  (1)  for  the  month  in  which 
the  amount  of  any  such  payment  is  in¬ 
cludible  in  gross  income  shall,  at  the 
taxpayer’s  election,  be  increased  by  such 
amount;  but  the  total  deduction  with 
respect  to  the  certified  portion  of  such 
facility  shall  not  in  any  case  exceed  the 
adjusted  basis  of  such  facility  (computed 
as  provided  in  section  124  (f)  and 
§  19.124-6  for  amortization  purposes)  as 
of  the  end  of  such  month  (computed 
without  regard  to  any  amount  allowable 
for  such  month  under  section  23  (1)  or 
124  (h)  (2) ) .  The  election  referred  to  in 
this  paragraph  shall  be  made  in  the  re¬ 
turn  for  the  taxable  year  in  which  the 
amount  of  such  payment  is  includible  in 
gross  income. 

This  section  may  be  illustrated  by  the 
following  examples: 

Example  ( 1 ) .  On  January  31, 1941,  the 
X  Corporation  purchases  an  emergency 
facility  at  a  cost  of  $600,000.  The  cer¬ 
tificate  of  necessity  covers  the  entire 
acquisition.  The  X  Corporation  elects  to 
take  amortization  deductions  with  respect 
to  such  facility  and  to  begin  the  60- 
month  amortization  period  with  Febru¬ 
ary  1941,  the  month  following  the  month 
of  acquisition.  On  July  15,  1942,  as  a 
result  of  the  cancellation  of  certain  con¬ 
tracts  with  the  X  Corporation,  the  United 
States  makes  a  payment  of  $300,000  to 
the  corporation  as  compensation  for  the 
unamortized  cost  of  such  facility.  The 
$300,000  payment  is  includible  in  the  X 
Corporation’s  gross  income  for  July  1942. 
The  adjusted  basis  of  such  facility  for 
amortization  purposes  as  of  the  end  of 
July  1942,  computed  without  regard  to 
any  amortization  deduction  for  such 
month,  is  $430,000.  Accordingly,  the  cor¬ 
poration  is  entitled  to  take  an  amorti¬ 
zation  deduction  of  $300,000  for  such 
month,  in  lieu  of  the  $10,000  amortiza¬ 
tion  deduction  which  is  otherwise  allow¬ 
able. 

Example  (2).  On  November  30,  1940, 
the  Y  Corporation  purchases  an  emer¬ 


gency  facility,  consisting  of  land  with  a 
building  thereon  at  a  cost  of  $500,000,  of 
which  $200,000  is  allocable  to  the  land 
and  $300,000  to  the  building.  The  cer¬ 
tificate  of  necessity  covers  the  entire 
acquisition.  The  Y  Corporation  does  not 
elect  to  take  amortization  deductions  with 
respect  to  such  facility,  but  is  entitled  to 
a  depreciation  deduction  with  respect  to 
the  building  at  the  rate  of  3  percent  per 
annum,  or  $750  per  month.  On  August 
12, 1942,  as  a  result  of  cancellation  of  cer¬ 
tain  contracts,  the  United  States  makes 
a  payment  of  $400,000  to  the  corporation 
as  compensation  for  the  unamortized 
cost  of  such  facility.  The  $400,000  is  in¬ 
cludible  in  the  Y  Corporation’s  gross  in¬ 
come  for  August  1942.  The  adjusted 
basis  of  the  facility  as  of  the  end  of  Au¬ 
gust  1942,  computed  without  regard  to 
depreciation  for  such  month,  is  $485,000, 
of  which  amount  $200,000  is  allocable  to 
to  the  land  and  $285,000  to  the  building. 
Accordingly,  the  corporation  is  entitled  to 
increase  the  $750  depreciation  deduction 
for  August  1942  by  the  full  amount  of  the 
$400,000  payment. 

§  19.124-9  Reimbursement  by  United 
States  for  cost  of  facility.  If  the  tax¬ 
payer  has  been  or  will  be  reimbursed  by 
the  United  States  for  all  or  a  part  of  the 
cost  of  any  emergency  facility  pursuant 
to  any  contract  with  the  United  States, 
no  amortization  deductions  will  be  al¬ 
lowed  with  respect  to  such  facility  for 
any  month  after  the  end  of  the  month 
in  which  such  contract  is  made,  unless 
(1)  before  the  expiration  of  90  days  after 
the  making  of  such  contract  or  (2)  be¬ 
fore  February  6,  1941,  whichever  date  is 
the  later,  the  Advisory  Commission  and 
the  Secretary  of  the  Department  con¬ 
cerned  have  certified  to  the  Commis¬ 
sioner  that  the  contract  contains  pro¬ 
visions  adequately  protecting  the  United 
States  with  reference  to  the  future  use 
and  disposition  of  such  facility.  For 
treatment  of  reimbursements,  see 
§  19.124-6.  If  the  Advisory  Commission 
and  the  Secretary  of  the  Department 
concerned  have  certified  to  the  Commis¬ 
sioner  before  the  date  indicated  above 
that  under  such  contract  no  reimburse¬ 
ment  is  provided  for  within  the  meaning 
of  section  124  (i),  such  certification  shall 
be  conclusive  of  such  fact. 

(This  Treasury  decision  is  issued  under 
the  authority  contained  in  sections  301 
and  302  of  the  Second  Revenue  Act  of 
1940  (Public,  No.  801,  76th  Cong.,  3d 
Sess.),  and  section  62  of  the  Internal 
Revenue  Code  (53  Stat.  32).) 

[seal]  Timothy  C.  Mooney, 

Acting  Commissioner  of 
Internal  Revenue. 

Approved:  October  23,  1940. 

John  L.  Sullivan, 

Acting  Secretary  of  the  Treasury. 

[P.  R.  Doc.  40-4498:  Piled,  October  24,  1940; 
11:56  a.  m.] 
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[T.  D.  5015] 

Part  19 — Income  Tax  Under  the 
Internal  Revenue  Code 

REGULATIONS  103  AMENDED  WITH  RESPECT  TO 
CERTAIN  INFORMATION  RETURNS 

Effective  for  taxable  years  beginning 
after  December  31, 1939,  Part  19,  Title  26, 
Code  of  Federal  Regulations,  1940  Sup. 
(Regs.  103  *)  are  amended  as  follows: 

Paragraph  1.  Section  19.148-3  is 
amended  as  follows: 

(a)  By  amending  the  first  sentence  to 
read  as  follows: 

Unless  the  distribution  is  one  in  respect 
of  which  information  is  required  to  be 
filed  pursuant  to  §  19.112  (b)  (6) -5  (b), 
19.112  (g)-6  (a),  or  19.371-10,  every  cor¬ 
poration  making  any  distribution  of  $800 
of  more  during  a  calendar  year  to  any 
shareholder  in  liquidation  of  the  whole 
or  any  part  of  its  capital  stock  shall  file  a 
return  of  information  on  Forms  1096  and 
1099L,  giving  all  the  information  re¬ 
quired  by  such  forms  and  by  these  regu¬ 
lations. 

(b)  By  striking  out  “in  duplicate”  in 
the  second  sentence. 

(c)  By  striking  out  “duplicate”  in  the 
last  sentence. 

Par.  2.  Section  19.148-4  is  amended  by 
striking  out  “Schedule  H-l”  in  the  first 
sentence  and  inserting  in  lieu  thereof  “a 
schedule  on  the  form  prescribed  by  the 
Commissioner”. 

Par.  3.  Section  19.149-1  is  amended  as 
follows: 

(a)  By  striking  out  “either”  and  “pur¬ 
chases  or”  in  the  first  sentence. 

(b)  By  striking  out  “the  total  of  the 
purchases,”  in  the  second  sentence. 

(c)  By  inserting  at  the  end  of  the  first 
par  agraph  the  folowing: 

Banks  and  trust  companies  will  not  be 
required  to  show  the  dollar  totals  of  the 
sales  and  exchanges. 

(d)  By  striking  out  the  second  para¬ 
graph. 

(e)  By  striking  out  “purchases,”  and 
“purchases  and”  wherever  occurring  in 
the  third  paragraph. 

(f)  By  striking  out  “purchases  and” 
“purchases  or”  in  the  first  sentence  of 
the  fourth  paragraph. 

(This  Treasury  Decision  is  issued  un¬ 
der  the  authority  contained  in  sections 
62,  148,  and  149  of  the  Internal  Revenue 
Code  (53  Stat.  32,  64,  65).) 

f  seal  1  Guy  T.  Helvering, 

Commissioner  of  Internal  Revenue. 

Approved:  October  22,  1940. 

John  L.  Sullivan, 

Acting  Secretary  of  the  Treasury. 

[P.  R.  Doc.  40-4490;  Piled.  October  24,  1940; 
10:56  A.  M.] 


» 5  F.R.  348,  437,  569. 


TITLE  30-MINERAL  RESOURCES 

CHAPTER  HI— BITUMINOUS  COAL 
DIVISION 

[Docket  No.  A-129] 

Part  328 — Minimum  Price  Schedule, 
District  No.  8 

PETITION  OF  DISTRICT  BOARD  8  FOR  RECLAS¬ 
SIFICATION  OF  LECKIE  COLLIERIES  COM¬ 
PANY  AND  THE  PETITION  OF  NEW  ALMA 
COAL  COMPANY,  INTERVENOR 

Order  Granting  Temporary  Relief  and 
Conditionally  Providing  for  Final 
Relief 

A  petition,  accompanied  by  a  request 
for  temporary  relief,  pursuant  to  the  pro¬ 
visions  of  section  4  II  (d)  of  the  Bitumi¬ 
nous  Coal  Act  of  1937  (hereinafter  re¬ 
ferred  to  as  the  Act),  having  been  filed 
by  District  Board  8,  with  the  Bituminous 
Coal  Division  of  the  Department  of  the  I 
Interior  (hereinafter  referred  to  as  the 
Division),  requesting  that  coal  from  the 
Freebum  Mine  of  Leckie  Collieries  Com¬ 
pany,  a  producer  in  District  8,  in  Size 
Group  27,  be  reduced  in  classification 
from  “C”  to  “D”  and  requesting  the 
granting  of  temporary  relief  pending  the 
disposition  of  the  petition;  and 
A  petition  of  intervention,  accompa¬ 
nied  by  a  request  for  temporary  relief, 
having  been  filed  by  New  Alma  Coal 
Company  requesting  that  coal  from  its 
New  Alma  Mine  in  Size  Group  27  be 
reduced  in  classification  from  “B”  to  “D” 
and  which  petition  joins  in  the  request 
for  permanent  and  temporary  relief  made 
by  the  original  petitioner;  and 
The  Director  having  considered  the 
original  petition  and  the  petition  of 
intervention  and  the  views  expressed  in 
support  thereof  by  petitioner  and  Leckie 
Collieries  Company  and  by  the  intervenor 
at  an  informal  conference  held  on  Octo¬ 
ber  21,  1940  on  notice  to  interested  per¬ 
sons,  and  there  having  been  no  opposition 
thereto, 

Now,  therefore,  it  is  ordered.  That  the 
requests  for  temporary  relief  in  the  orig- 
|  inal  petition  and  in  the  petition  of  inter¬ 
vention  are  granted,  and  that  pending 
the  final  disposition  of  the  original  peti¬ 
tion  herein,  this  Section  (Schedule  of 
Effective  Minimum  Prices  for  District 
8  For  All  Shipments  Except  Truck, 
§  328.1 1,1  Alphabetical  List  of  Code  Mem¬ 
bers)  is  amended  by  changing  the  classi¬ 
fication  in  Size  Group  27  of  the  Freeburn 
Mine  of  Leckie  Collieries  Company  from 
“C”  to  “D”  for  shipment  to  all  destina¬ 
tions  and  changing  the  classification  in 
Size  Group  27  of  the  New  Alma  Mine  of 
New  Alma  Coal  Company  from  “B”  to 
‘D”  for  shipment  to  all  destinations. 

It  is  further  ordered,  That  applications 
to  stay,  terminate  or  modify  this  tempo¬ 
rary  order,  or  pleadings  in  opposition  to 
the  final  relief  requested  in  said  petition, 
may  be  filed  within  forty-five  (45)  days 


1  5  Fit.  3121. 


hereof,  pursuant  to  the  Rules  and  Regu¬ 
lations  Governing  Practice  and  Procedure 
before  the  Division  in  proceedings  insti¬ 
tuted  pursuant  to  section  4  H  (d)  of  the 
Act,  and  that  this  order  and  the  relief 
herein  granted  shall  become  final  sixty 
(60)  days  from  the  date  hereof  unless  the 
Director  shall  otherwise  order. 

Dated:  October  23,  1940. 

[SEAL]  H.  A.  Gray, 

Director. 

[F.  R.  Doc.  40-4489;  Filed,  October  24,  1940; 

10:29  a.  m.] 


Notices 


TREASURY  DEPARTMENT. 

Bureau  of  Public  Debt. 

[1940  Department  Circular  No.  643] 

Offering  of  United  States  Housing  Au¬ 
thority  y4%  Notes  of  Series  E 

October  24,  1940. 

I.  OFFERING  OF  NOTES 

1.  The  Secretary  of  the  Treasury,  on 
behalf  of  the  United  States  Housing  Au¬ 
thority,  invites  subscriptions,  at  par  and 
accrued  interest,  from  the  people  of  the 
United  States  for  notes  of  the  United 
States  Housing  Authority,  designated  y4 
percent  notes  of  Series  E.  The  amount 
of  the  offering  is  $100,000,000,  or  there¬ 
abouts. 

n.  DESCRIPTION  OF  NOTES 

1.  The  notes  will  be  dated  November  1, 
1940,  and  will  bear  interest  from  that 
date  at  the  rate  of  y4  percent  per  annum, 
payable  semiannually  on  May  1,  1941, 
and  November  1,  1941.  They  will  mature 
November  1,  1941,  and  will  not  be  subject 
to  call  for  redemption  prior  to  maturity 

2.  The  notes  will  be  issued  under  au¬ 
thority  of  an  act  of  Congress  (known  as 
“United  States  Housing  Act  of  1937”) 
approved  September  1,  1937,  as  amended, 
which  provides  that  the  notes  shall  be 
fully  and  unconditionally  guaranteed 
upon  their  face  by  the  United  States  as 
to  the  payment  of  both  interest  and  prin¬ 
cipal;  that  in  the  event  the  Authority 
shall  be  unable  to  make  any  such  pay¬ 
ment  upon  demand  when  due,  payments 
shall  be  made  to  the  holder  by  the  Sec¬ 
retary  of  the  Treasury  with  money  au¬ 
thorized  to  be  appropriated  for  such 
purpose  out  of  any  money  in  the  Treasury 
not  otherwise  appropriated;  and  that  the 
notes  shall  be  exempt,  both  as  to  princi¬ 
pal  and  interest,  from  all  taxation  (ex¬ 
cept  surtaxes,  estate,  inheritance  and  gift 
taxes)  now  or  hereafter  imposed  by  the 
United  States  or  by  any  State,  county, 
municipality,  or  local  taxing  authority. 
These  notes  shall  be  lawful  investments 
and  may  be  accepted  as  security  for  all 
fiduciary,  trust,  and  public  funds  the 
investment  or  deposit  of  which  shall  be 
under  the  authority  or  control  of  the 
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United  States  or  any  officer  or  agency 
thereof. 

3.  Bearer  notes  with  interest  coupons 
attached  will  be  issued  in  denominations 
of  $1,000,  $10,000,  and  $100,000.  The 
notes  will  not  be  issued  in  registered 
form. 

in.  SUBSCRIPTION  AND  ALLOTMENT 

1.  Subscriptions  will  be  received  at  the 
Federal  Reserve  Banks  and  Branches  and 
at  the  Treasury  Department,  Washing¬ 
ton.  Banking  institutions  generally  may 
submit  subscriptions  for  account  of  cus¬ 
tomers,  but  only  the  Federal  Reserve 
Banks  and  the  Treasury  Department  are 
authorized  to  act  as  official  agencies. 
Others  than  banking  institutions  will  not 
be  permitted  to  enter  subscriptions  except 
for  their  own  account.  Subscriptions 
from  banks  and  trust  companies  for  their 
own  account  will  be  received  without  de¬ 
posit  but  will  be  restricted  in  each  case  to 
an  amount  not  exceeding  one-half  of  the 
combined  capital  and  surplus  of  the  sub¬ 
scribing  bank  or  trust  company.  Sub¬ 
scriptions  from  all  others  must  be 
accompanied  by  payment  of  10  percent 
of  the  amount  of  notes  applied  for. 

2.  The  Secretary  of  the  Treasury  re¬ 
serves  the  right  to  reject  any  subscrip¬ 
tion,  in  whole  or  in  part,  to  allot  less 
than  the  amount  of  notes  applied  for, 
and  to  close  the  books  as  to  any  or  all 
subscriptions  at  any  time  without  notice; 
and  any  action  he  may  take  in  these 
respects  shall  be  final.  Allotment  notices 
will  be  sent  out  promptly  upon  allotment, 
and  the  basis  of  the  allotment  will  be 
publicly  announced. 

IV.  PAYMENT 

1.  Payment  at  par  and  accrued  inter¬ 
est,  if  any,  for  notes  allotted  hereunder 
must  be  made  or  completed  on  or  before 
November  1,  1940,  or  on  later  allotment. 
In  every  case  where  payment  is  not  so 
completed,  the  payment  with  application 
up  to  10  percent  of  the  amount  of  notes 
applied  for  shall,  upon  declaration  made 
by  the  Secretary  of  the  Treasury  in  his 
discretion,  be  forfeited  to  the  United 
States. 

V.  GENERAL  PROVISIONS 

1.  As  fiscal  agents  of  the  United  States, 
Federal  Reserve  Banks  are  authorized 
and  requested  to  receive  subscriptions,  to 
make  allotments  on  the  basis  and  up  to 
the  amounts  indicated  by  the  Secretary 
of  the  Treasury  to  the  Federal  Reserve 
Banks  of  the  respective  districts,  to  issue 
allotment  notices,  to  receive  payment  for 
notes  allotted,  to  make  delivery  of  notes 
on  full -paid  subscriptions  allotted,  and 
they  may  issue  interim  receipts  pending 
delivery  of  the  definitive  notes. 

2.  The  Secretary  of  the  Treasury  may 
at  any  time,  or  from  time  to  time,  pre¬ 
scribe  supplemental  or  amendatory  rules 
and  regulations  governing  the  offering, 


which  will  be  communicated  promptly  to 
the  Federal  Reserve  Banks. 

[seal]  Henry  Morgen thau,  Jr., 
Secretary  of  the  Treasury. 

[F.  R.  Doc.  40-4491;  Filed,  October  24,  1940; 
10:56  a.  m.] 


DEPARTMENT  OF  THE  INTERIOR. 

Bituminous  Coal  Division. 

[Docket  No.  A- 136] 

Petition  of  District  Board  No.  8  for 
Change  in  Classification  in  Size 
Group  22  of  Coals  of  Cornett-Lewis 
Coal  Company  and  Mahan-Ellison 
Coal  Corporation 

NOTICE  OF  AND  ORDER  FOR  HEARING 

An  original  petition,  pursuant  to  sec-  I 
tion  4  II  (d)  of  the  Bituminous  Coal  Act 
of  1937,  having  been  duly  filed  with  this 
Division  by  the  above-named  party; 

It  is  ordered,  That  a  hearing  in  the 
above-entitled  matter  under  the  appli¬ 
cable  provisions  of  said  Act  and  the  rules 
of  the  Division  be  held  on  November  4, 
1940,  at  10  o’clock  in  the  forenoon  of  that 
day,  at  a  hearing  room  of  the  Bitumi¬ 
nous  Coal  Division,  734  Fifteenth  Street 
NW.,  Washington,  D.  C.  On  such  day  the 
Chief  of  the  Record  Section  in  Room  502 
will  advise  as  to  the  room  in  which  such 
hearing  will  be  held. 

It  is  further  ordered,  That  D.  C. 
McCurtain  or  any  other  officer  or  officers 
of  the  Division  duly  designated  for  that 
purpose  shall  preside  at  the  hearing  in 
such  matter.  The  officers  so  designated 
to  preside  at  such  hearing  are  hereby 
authorized  to  conduct  said  hearing,  to 
administer  oaths  and  affirmations,  ex¬ 
amine  witnesses,  compel  their  attendance, 
take  evidence,  require  the  production  of 
any  books,  papers,  correspondence,  mem¬ 
oranda,  or  other  records  deemed  relevant 
or  material  to  the  inquiry,  to  continue 
said  hearing  from  time  to  time,  and  to 
prepare  and  submit  to  the  Director  pro¬ 
posed  findings  of  fact  and  conclusions 
and  the  recommendation  of  an  appro¬ 
priate  order  in  the  premises,  and  to  per¬ 
form  all  other  duties  in  connection  there¬ 
with  authorized  by  law. 

Notice  of  such  hearing  is  hereby  given 
to  all  parties  herein  and  to  persons  or 
entities  having  an  interest  in  these  pro¬ 
ceedings  and  eligible  to  become  a  party 
herein.  Any  person  desiring  to  be  ad¬ 
mitted  as  a  party  to  this  proceeding  may 
file  a  petition  of  intervention  in  accord¬ 
ance  with  the  rules  and  regulations  of 
the  Bituminous  Coal  Division  for  pro¬ 
ceedings  instituted  pursuant  to  section 
4  n  (d)  of  the  Act,  setting  forth  the  facts 
on  the  basis  of  which  the  relief  in  the 
original  petition  is  supported  or  opposed 
or  on  the  basis  of  which  other  relief  is 
sought.  Such  petitions  of  intervention 
shall  be  filed  with  the  Bituminous  Coal 
Division  on  or  before  October  30,  1940. 


The  matter  concerned  herewith  is  in 
regard  to  revision  of  minimum  prices  in 
Size  Group  22  of  coal  from  the  Cornett 
mine  of  Cornett-Lewis  Coal  Company  and 
from  the  Stanfill-Harlan  mine  of  Mahan- 
Ellison  Coal  Corporation. 

All  persons  are  hereby  notified  that  the 
hearing  in  the  above-entitled  matter  and 
any  others  therein,  may  concern,  in  ad¬ 
dition  to  the  matters  specifically  alleged 
in  the  petition,  other  matters  necessarily 
incidental  and  related  thereto,  which 
may  be  raised  by  amendment  of  the 
original  petition,  petitions  of  interveners 
or  otherwise,  or  which  may  be  necessary 
corollaries  to  the  relief,  if  any,  granted  on 
I  the  basis  of  said  original  petition. 

Dated:  October  22,  1940. 

[seal]  H.  A.  Gray, 

Director. 

[F.  R.  Doc.  40-4482;  Filed,  October  23,  1940; 

3:  50  p.  m.J 


[General  Docket  No.  15] 

In  the  Matter  of  the  Establishment  of 
Minimum  Prices  and  Marketing  Rules 
and  Regulations 

memorandum  and  order  of  secretary  of 

THE  INTERIOR  DENYING  PETITION  OF  ASSO¬ 
CIATED  INDUSTRIES  OF  NEW  YORK  STATE, 
INC.,  FOR  RECONSIDERATION  AND  MODIFI¬ 
CATION  OF  ORDER  OF  SEPTEMBER  24,  1940, 
AND  FOR  STAY  OF  EFFECTIVE  MINIMUM 
PRICES  PENDING  DETERMINATION  OF  SAID 
PETITION 

Associated  Industries  of  New  York 
State,  Inc.,  a  membership  corporation 
organized  under  the  laws  of  New  York 
and  alleged  to  comprise  approximately 
1,400  persons,  firms  or  corporations  in 
New  York  State  engaged  in  commerce 
and  industry,  has  filed  what  it  terms  a 
“petition  *  *  *  for  reconsideration 

and  modification  of  the  order  of  the  Sec¬ 
retary  of  the  Interior  dated  September 
24,  1940,  and  for  a  stay  of  the  provisions 
of  said  order  making  effective  minimum 
prices  for  bituminous  coal  in  so  far  as 
they  may  affect  said  petitioner  and  its 
members.” 

Petitioner  attacks  the  determination 
that  the  weighted  average  of  the  total 
costs  of  the  coal  tonnage  produced  in 
Minimum-Price  Area  1  is  $2.1284  per  net 
ton,  contending  that  such  determination 
was  not  made  in  accordance  with  statu¬ 
tory  directions,  and  was  based  upon  im¬ 
proper  or  inadequate  information,  data 
and  evidence.  Petitioner  asks  that  I  re¬ 
consider  its  exceptions  heretofore  filed 
with  me  and  set  aside  such  cost  determi¬ 
nation  and  all  effective  minimum  prices 
predicated  upon  or  related  to  it;  and 
that,  pending  reconsideration,  the  effec¬ 
tive  minimum  prices  applicable  to  con¬ 
tracts  for  or  purchases  of  bituminous 
coal  by  petitioner’s  members  be  stayed. 

For  reasons  herein  stated,  I  am  of  the 
opinion  that  the  petition  should  be  de¬ 
nied,  both  as  to  its  prayer  for  temporary 
relief,  and  upon  the  merits. 
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1.  The  contentions  on  the  merits  are 
not  of  such  a  nature  as  to  require  sus¬ 
pension  of  prices. 

The  determination  of  weighted  average 
costs  for  the  coal  produced  in  Minimum- 
Price  Area  1,  as  the  determination  of  the 
weighted  average  costs  for  all  other 
minimum-price  areas,  were  made  by  the 
National  Bituminous  Coal  Commission 
after  full  and  fair  hearings,  were  fully 
reconsidered  by  the  Director  and  by  me, 
and  were  found  and  determined  to 
be  correct  and  proper  in  all  respects. 
Obviously,  that  cost  determination  is  not 
in  and  of  itself  a  determination  of  prices. 
The  requisite  relation  of  minimum  prices 
to  the  cost  determinations,  as  set  forth 
in  Section  4  II  (b)  of  the  Bituminous 
Coal  Act  of  1937,  is  that  the  return  per 
net  ton  upon  the  entire  tonnage  of  any 
minimum-price  area,  computed  upon  the 
basis  of  the  effective  minimum  prices, 
shall  “approximate”  the  weighted  aver¬ 
age  cost  for  that  minimum-price  area, 
the  extent  of  the  approximation  being 
limited  by  the  requirements  of  coordina¬ 
tion  of  the  proposed  minimum  prices  in 
conformance  with  the  other  standards  of 
Section  4,  Part  II,  of  the  Act.  As  set  out 
in  my  Findings  of  Fact  dated  September 
24,  1940  (p.  41),  the  average  realization 
for  Minimum-Price  Area  1,  to  be  derived 
upon  the  basis  of  the  effective  minimum 
prices,  is  computed  at  $2.0885  per  net  ton. 
That  sum  is  approximately  four  cents 
less  than  the  weighted  average  cost  per 
net  ton  ($2.1284)  as  determined  for 
Minimum-Price  Area  1. 

Petitioner’s  objection  is  apparently 
that  such  cost  determination  (and  there¬ 
fore  the  minimum  prices  based  thereon) 
is  too  high.  But  it  is  apparent  that  even 
if  the  cost  determination  were  excessive 
by  some  $11,500,000 1 — which  would  be 
an  amazingly  large  error — its  only  sig¬ 
nificance  would  be  that  the  effective 
prices  would  more  closely  approximate 
the  weighted  average  cost  for  the  mini¬ 
mum-price  area.  And  there  is  nothing 
in  either  the  petition  or  in  the  exceptions 
and  brief  heretofore  filed  by  petitioner  to 
indicate  that  the  cost  determination  is 
excessive  by  such  an  amount,  or  even  a 
smaller  amount. 

Moreover,  the  coal  which  is  typically 
and  most  generally  used  by  commercial 
and  industrial  plants — such  as  are  op¬ 
erated  by  most  of  petitioner’s  members — 
consists  of  the  slack  sizes  (coals  2"  and 
under).*  The  effective  minimum  prices 


1  A  tonnage  of  286,600,627  was  used  by  the 
Director  and  by  me  in  computing  the  reali¬ 
zation  for  Minimum-Price  Area  1. 

*  According  to  the  records  of  the  Division, 
ten  of  the  largest  representative  members  of 
petitioner  purchased  2,137,351  tons  of  bitumi¬ 
nous  coal  during  1939.  Of  this  tonnage, 
almost  61%  was  in  the  mine  run  and  modi¬ 
fied  mine  run  sizes,  37%  was  in  the  screen¬ 
ing  sizes,  and  a  little  more  than  2%  was  in 
the  lump  and  double  screen  sizes.  The  com¬ 
panies  in  question  are:  Buffalo  Niagara  Elec¬ 
tric  Co.,  Consolidated  Edison  Co.  of  New 
York,  Endicott  Johnson  Corp.,  General  Elec¬ 
tric  Co.,  Hooker  Electro  Chemical  Co.,  Inter¬ 
borough  Rapid  Transit  Co.,  St.  Regis  Paper 
Co.,  Shenandoah  Rayon  Co.,  and  Universal 
Atlas  Cement  Co. 


per  net  ton  for  such  sizes,  for  shipment 
from  mines  in  Minimum-Price  Area  1  to 
the  market  areas  in  which  petitioner’s 
members  are  located  (Market  Areas  2,  4 
and  98) ,  by  rail  or  water,  axe  for  the  most 
part  much  less  than  the  weighted  average 
costs  per  net  ton  for  the  minimum-price 
area.8 

2.  Petitioner  is  a  non-profit  member¬ 
ship  corporation,  having  as  members 
about  1,400  industrial  and  commercial 
firms.  It  is  apparently  an  institution  in 
the  nature  of  a  chamber  of  commerce, 
or  a  public-spokesman  for  a  large  group 
of  business  interests.  It  does  not  have 
an  interest  sufficient  to  constitute  it  a 
party  to  this  proceeding  in  the  legal 
sense  of  the  term.  It  is  being  heard  only 
because  the  Division  regards  it  function 
in  General  Docket  No.  15  as  comparable 
to  that  of  a  legislative  committee.  As 
the  Director  stated,  in  his  Findings  of 
Fact  in  General  Docket  No.  15  (p.  46) : 
“The  hearing  was  a  public  hearing.  The 
Division,  acting  with  tolerance  as  broad 
as  that  of  a  legislative  committee,  gave 
heed  to  all  persons  who  chose  to  present 
evidence  at  the  hearing.”  For  such  rea- 


8  The  coals  of  five  districts  in  Minimum- 
Price  Area  1  (Districts  1,  2,  3,  7  and  8)  move 
into  Market  Areas  2  and  4  (which  include 
the  entire  State  of  New  York)  and  Market 
Area  98  (which  includes  New  York  ports  on 
Lake  Ontario  and  Lake  Erie).  The  effective 
minimum  prices  for  such  coals,  when  mov¬ 
ing  either  by  raU  or  water  (the  modes  of 
transportation  by  which  most  of  the  coal  is 
shipped  to  these  marke's),  are  with  a  few 
exceptions  lower  than  $2,128  per  net  ton 
in  the  industrial  sizes. 

Thus,  for  District  2,  only  the  mine  run 
coals  classified  “A”  and  “B”,  for  shipment  by 
rail  to  Market  Areas  2  and  4,  are  priced 
higher  than  the  weighted  average  cost  (i.  e., 
from  $2.13  to  $2.20).  In  all  other  respects, 
the  mine  run  and  screening  sizes  for  ship¬ 
ment  to  Market  Areas  2  and  4,  by  rail  or 
tidewater,  and  to  Market  Area  98,  are  priced 
below  the  weighted  average  cost,  ranging  as 
low  as  $1.38  per  net  ton  for  the  %"  x  0  coals 
shipped  to  Market  Area  98. 

With  respect  to  District  3,  only  the  mine 
run  coals  classified  “A”  are  priced  above 
the  weighted  average  cost.  With  this  excep¬ 
tion,  the  mine  run  and  slacks  of  aU  classi¬ 
fications  are  priced  substantially  lower  than 
the  average  cost,  ranging  down  as  low  as 
$1.38  per  net  ton  in  the  %"  x  0  size  for  ship¬ 
ment  to  Market  Area  98. 

With  respect  to  District  7,  only  the  mine 
run  coals  classified  “A”  and  “B”  are  priced 
slightly  higher  than  the  weighted  average 
cost  ($2.15)  for  rail  shipment  to  Market 
Area  4,  in  which  only  a  few  of  petitioner’s 
members  are  located.  All  other  sizes  and 
classifications  in  this  market  area,  and  all 
mine  run  and  slack  prices  in  the  other 
market  areas  here  in  question,  are  consider¬ 
ably  below  the  weighted  average  cost,  rang¬ 
ing  as  low  as  $1.40. 

Likewise,  with  respect  to  the  coals  of  Dis¬ 
trict  8,  only  the  run  of  mine  prices  in  the 
higher  classifications  exceed  the  weighted 
average  cost,  for  shipment  to  Market  Areas  4 
and  98,  and  tidewater  shipment  to  Market 
Area  2.  All  other  sizes  and  classifications 
of  coal  shipped  to  these  market  areas  are 
priced  considerably  below  the  weighted  aver¬ 
age  cost,  ranging  down  as  low  at  $1.55. 

In  District  1,  the  prices  are  higher  than 
the  weighted  average  cost  for  a  number  of 
the  industrial  sizes  and  in  the  upper  classi¬ 
fications;  but  more  than  half  of  all  the  price 
items  are  below  the  weighted  average  cost, 
ranging  down  to  $1.70  per  net  ton. 


son,  and  in  view  of  that  approach,  peti¬ 
tioner’s  views  have  been  hitherto  con¬ 
sidered  and  will  be  considered  here. 

3.  The  petition  has  no  merit  in  re¬ 
spect  to  its  prayer  for  setting  aside  the 
cost  determination  for  Minimum -Price 
Area  1  and  the  effective  minimum  prices 
based  thereon.  Petitioner  assigns  several 
grounds  of  alleged  error  as  justifying  the 
relief  requested.  All  these  contentions 
have  been  raised  several  times  before  in 
these  proceedings :  in  the  exceptions  filed 
by  petitioner  on  June  29,  1939  to  the 
Findings  of  Fact  of  the  Commission  in 
connection  with  the  cost  determinations; 
in  petitioner’s  request  for  review  by  the 
Director  of  such  findings  and  determina¬ 
tions,  dated  May  8,  1940;  and  in  the  ex¬ 
ceptions  to  the  Director’s  Findings  of 
Fact,  dated  August  30,  1940.  These  con¬ 
tentions  are  adequately  disposed  in  the 
Commission’s  Findings  of  June  24,  1939, 
and  in  the  Director’s  Findings  of  August 
8,  1940,  which  accepted  and  adopted  the 
findings  and  determinations  of  the  Com¬ 
mission  with  respect  to  the  weighted 
average  costs.  In  my  Findings  of  Fact 
dated  September  24,  1940, 1  approved  and 
adopted  without  change  the  findings  of 
the  Director  in  regard  to  costs.  Contrary 
to  petitioner’s  averment,  the  matter  set 
out  in  the  exceptions  which  it  filed  with 
me  was  not  overlooked,  but  was  fully 
analyzed  and  considered.  Since  the  dis¬ 
position  by  the  Director  and  the  Com¬ 
mission  of  the  points  raised  in  these  ex¬ 
ceptions  met  with  my  full  approval,  and 
since  the  Director’s  and  the  Commis¬ 
sion’s  findings  relating  thereto  were  in 
my  opinion  adequate  and  proper,  no 
further  findings  by  me,  specifically  di¬ 
rected  to  these  issues,  were  necessary. 

The  petition  for  reconsideration  and 
for  a  stay  pending  determination  is  here¬ 
by  denied. 

It  is  so  ordered. 

[seal]  Harold  L.  Ickes, 

Secretary  of  the  Interior. 

Dated:  October  23,  1940. 

(F.  R.  Doc.  40-4488;  Filed,  October  24,  1940; 

10:29  a.  m.] 


[General  Docket  No.  15] 

In  the  Matter  of  the  Establishment  of 
Minimum  Prices  and  Marketing  Rules 
and  Regulations 

memorandum  and  order  of  secretary  of 

THE  INTERIOR  DENYING  PETITION  OF  CAR¬ 
TER  COAL  COMPANY  FOR  REHEARING, 
REARGUMENT  AND  RECONSIDERATION  OF 
CERTAIN  FINDINGS  AND  CONCLUSIONS  IN 
THIS  PROCEEDING,  AND  FOR  STAY  PENDING 
DETERMINATION  OF  SAID  PETITION 

Carter  Coal  Company,  a  Code  member 
producer  in  District  7,  has  filed  a  peti¬ 
tion  for  rehearing,  reargument  and  re¬ 
consideration  of  certain  matters  involved 
in  this  proceeding,  and  asks  that  my 
Order  of  September  24,  1940,  the  Di¬ 
rector’s  Order  of  September  25,  1940,  and 
the  findings  of  fact  and  conclusions 
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issued  in  connection  therewith,  be  set 
aside  pending  such  reconsideration. 

Petitioner  attacks  the  orders  and  find¬ 
ings  as  a  whole,  and  specifically  attacks 
the  requirements  in  the  effective  Mar¬ 
keting  Rules  and  Regulations  for  the 
filing  of  various  data  by  Code  Members 
with  district  boards;  the  provisions  of 
Price  Instruction  No.  9  for  District  7; 
the  limitation  upon  the  freight  absorp¬ 
tion  for  District  7  to  Market  Areas  108 
and  127;  and  the  refusal  to  establish  a 
minimum  price  of  $1.70  f.  o.  b.  mine  for 
the  pea  coals  of  petitioner  for  shallow 
water  delivery  to  New  York  Harbor. 

There  is  no  showing  whatever  in  the 
petition  or  otherwise  of  immediate  possi¬ 
bility  of  injury  to  petitioner,  or  of  any 
other  urgent  circumstance  that  would 
require  or  justify  the  granting  of  a  tem¬ 
porary  stay  of  the  effective  minimum 
prices  and  Marketing  Rules  and  Regula¬ 
tions  pending  determination  of  this  peti¬ 
tion.  And,  considered  upon  its  merits, 
the  petition  should  be  denied. 

All  the  contentions  now  urged  by  peti¬ 
tioner  have  heretofore  been  raised  and 
argued  by  petitioner  in  the  various  stages 
of  this  proceeding,  and  have  been  fully 
discussed  and  determined.  Thus,  the 
contentions  here  directed  to  the  Market¬ 
ing  Rules  and  Regulations  were  discussed 
and  disposed  of  by  the  Commission  in  its 
Findings  of  Fact  concerning  the  market¬ 
ing  rules  and  regulations  approved  for 
District  7  pursuant  to  Section  4  II  (a) 
of  the  Act  to  serve  as  a  basis  for  coordi¬ 
nation,  and  in  the  Findings  of  Fact  ren¬ 
dered  in  connection  with  the  Marketing 
Rules  and  Regulations  as  established  by 
the  Commission  on  May  25,  1939;  the 
same  contentions  were  made  by  peti¬ 
tioner  in  its  request  for  review  by  the 
Director  of  the  Commission’s  findings, 
were  disposed  of  by  the  Director  in  his 
Findings  of  Fact,  were  again  raised  in 
exceptions  filed  with  me  to  the  Director’s 
findings,  and  were  specifically  disposed 
of  in  my  Findings  of  Fact  dated  Septem¬ 
ber  24,  1940.  The  contentions  of  peti¬ 
tioner  directed  to  the  minimum  prices 
were  raised  in  protests  and  oral  argument 
submitted  by  petitioner  to  the  Trial  Ex¬ 
aminers  who  conducted  the  hearing  con¬ 
cerning  proposed  coordinated  minimum 
prices;  in  the  exceptions  filed  with  the 
Director  to  the  Examiners’  Report;  and 
in  the  exceptions  filed  with  me  to  the 
Director’s  Findings  of  Fact.  They  were 
covered  in  the  proposed  findings  of  fact 
of  the  Examiners,  and  were  disposed  of 
in  the  Findings  of  Fact  of  the  Director, 
and  in  my  Findings  of  Fact. 

No  showing  has  been  made  in  the  pres¬ 
ent  petition  to  justify  rehearing  or  re¬ 
argument  of  these  matters,  which  have 
been  the  subject  of  such  repeated  and 
exhaustive  hearing,  argument  and  dis¬ 
position;  nor  is  there  anything  in  the 
Petition  which  alters  my  opinion  that 
my  Findings  of  Fact  and  those  of  the 
Director  relating  to  the  contentions  of 
Petitioner  are  proper. 


The  effective  minimum  prices  and 
Marketing  Rules  and  Regulations  estab¬ 
lished  in  Docket  No.  15  are  specifically 
made  subject  to  modification,  alteration, 
addition,  or  any  other  change  which  may 
be  made  in  accordance  with  section  4  n 
(d)  of  the  Act.  Petitioner’s  contentions 
may  be  fully  heard  and  considered  in 
such  a  proceeding. 

The  petition  for  reconsideration  and 
for  a  temporary  stay  pending  disposition 
thereof  is  denied. 

It  is  so  ordered. 

[seal]  Harold  L.  Ickes, 

Secretary  of  the  Interior. 

Dated:  October  23,  1940. 

[F.  R.  Doc.  40-4487;  Filed,  October  24,  1940; 

10:28  a.  m.] 


Bureau  of  Reclamation. 

First  Form  Reclamation  Withdrawal 

PROSSER  CREEK  RESERVOIR  SITE,  CALIFORNIA 

June  24,  1940. 

The  Secretary  of  the  Interior. 

Sir:  It  is  recommended  that  the  fol¬ 
lowing  described  lands  be  withdrawn 
from  public  entry,  under  the  first  form 
of  withdrawal,  as  provided  in  Section  3, 
Act  of  June  17,  1902  (32  Stat.  388) : 

Mount  Diablo  Meridian,  California 

PROSSER  CREEK  RESERVOIR  SITE 

T.  17  N.,  R.  16  E., 

Sec.  2,  AU; 

Sec.  12,  NV6: 

T.  18  N..  R.  16  E„ 

Sec.  24,  S^NMi  and  sy2; 

Sec.  26.  Sy2NWy4  and  Ny2sy2; 

Sec.  34,  Ny2NE'/4,  SW>4NEy4  and  NWy4. 

Respectfully, 

John  C.  Page, 
Commissioner. 

I  concur  June  25,  1940. 

Fred  W.  Johnson, 

Commissioner,  General  Land 
Office. 

I  concur  October  8, 1940. 

Paul  H.  Appleby, 

Acting  Secretary  of  Agriculture. 
The  foregoing  recommendation  is 
hereby  approved  and  the  Commissioner 
of  the  General  Land  Office  will  cause  the 
records  of  his  office  and  the  local  land 
office  to  be  noted  accordingly. 

A.  J.  Wirtz, 

Under  Secretary  of  the  Interior. 
October  18,  1940. 

[F.  R.  Doc.  40-4484;  FUed,  October  24,  1940; 
10:27  a.  m.] 


Grazing  Service. 

Oregon  Grazing  Districts  Nos.  2  and  3 
modification 

Under  and  pursuant  to  the  provisions 
of  the  act  of  June  28,  1934  (48  Stat.  1269, 


43  U.  S.  Code,  sec.  315,  et  seq.),  as 
amended,  commonly  known  as  the  Tay¬ 
lor  Grazing  Act,  the  following-described 
lands,  now  embraced  within  Oregon 
Grazing  District  No.  3,  are  hereby  ex¬ 
cluded  from  Oregon  Grazing  District  No. 

3  and  added  to  Oregon  Grazing  District 
No.  2,  effective  upon  the  date  of  publica¬ 
tion  of  this  order  in  the  Federal 
Register  : 

Oregon 

Willamette  Meridian 

T.  27  8.,  R.  34  E„ 
sec.  7,  all; 
sec.  8,  Sy2Ny2,  sy2; 
sec.  9,  all; 

sec.  10,  SWy4NE%,  NW14,  S%; 
secs.  13  to  36,  Inclusive; 

T.  28  S.,  R.  34  E.,  all; 

T.  29  S.,  R.  34  E„  all; 

T.  27  8.,  R.  35  E., 
secs.  19,  20,  and  21; 
sec.  25,  sy2; 
sec.  26,  SVi; 

secs.  27  to  36,  inclusive; 

T.  28  8.,  R.  35  E„  all; 

T.  29  8.,  R.  35  E„  all; 

T.  27  8..  R.  36  E.,  sec.  31,  lots  3  and  4, 
Ey2sw(4,  se>4; 

T.  28  8.,  R.  36  E„ 

sec.  4,  SW'/4NWi/4,  WV2SWy4,  SEViSWft; 

secs.  5  to  9,  inclusive; 

sec.  10,  wy2 ; 

secs.  15  to  22,  inclusive; 

sec.  23,  NW%,  SV4; 

secs.  26  to  36,  inclusive; 

T.  29  S.,  R.  36  E„  all. 

A.  J.  Wirtz, 

Acting  Secretary  of  the  Interior. 
October  14,  1940. 

[F.  R.  Doc.  40-4483;  Filed.  October  24,  1940; 
10:27  a.  m.J 


DEPARTMENT  OF  AGRICULTURE. 

Farm  Security  Administration. 

Determination  of  Value  of  Average 
Farm  Unit  of  Thirty  Acres  and  More 
in  Certain  Additional  Counties  in  the 
State  of  Michigan  in  Which  Loans 
Pursuant  to  Title  I  of  Bankhead- 
Jones  Farm  Tenant  Act  May  Be  Made  1 

In  accordance  with  the  rules  and  regu¬ 
lations  promulgated  by  the  Secretary  of 
Agriculture  on  July  23,  1940,*  the  value 
of  the  average  farm  unit  of  thirty  acres 
and  more  in  certain  additional  counties 
in  the  State  of  Michigan  in  which  loans 
pursuant  to  Title  I  of  the  Bankhead- 
Jones  Farm  Tenant  Act  may  be  made 
has  been  determined  as  follows: 

Ingham,  $7,412;  Jackson,  $6,946;  Kal¬ 
amazoo,  $7,328;  Monroe,  $7,452;  Saginaw, 
$6,265;  Washtenaw,  $8,903. 

Approved  October  21,  1940. 

C.  B.  Baldwin, 
Administrator. 

[F.  R.  Doc.  40-4497;  Filed,  October  24,  1940; 
11:35  a.  m.J 


1  Supplements  F.R.  Doc.  40-3645;  Filed 
August  30,  1940;  5  FH.  3492. 
a  5  FJR.  2668. 
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DEPARTMENT  OF  LABOR. 

Wage  and  Hour  Division. 

Supplementary  Determination  No.  4,  in 
the  Matter  of  Application  for  Exemp¬ 
tion  of  Dredging  and  Excavating  of 
Sand  and  Gravel  From  Surface  or 
Open  Cuts  from  Maximum  Hours  Pro¬ 
visions  of  Fair  Labor  Standards  Act  of 
1938 

Whereas,  the  Administrator  deter¬ 
mined  after  a  public  hearing  held  before 
Harold  Stein,  Presiding  Officer,  on  June 
19,  1939,  that: 

1.  There  is  a  branch  of  the  sand  and 
gravel  industry  wherein  the  plants  nor¬ 
mally  shut  down  for  about  six  months 
each  year,  except  for  an  insubstantial 
amount  of  production  that  may  be  pro¬ 
duced  shortly  before  or  shortly  after  the 
main  production  season.  This  branch  is 
located  in  the  colder  and,  in  general, 
more  northerly  parts  of  the  United 
States;  and 

3.  The  plants  in  the  northern  branch 
cease  operation  annually  at  a  regularly 
recurring  season  of  the  year,  except  for 
sales,  maintenance,  and  similar  work, 
because  the  materials  used  by  the  indus¬ 
try  are  not  available  for  excavation, 
handling  and  processing  in  the  form  in 
which  they  must  be  excavated,  handled, 
and  processed,  i.  e.,  as  unfrozen  sand  and 
gravel,  because  of  climatic  factors;  and 

4.  The  northern  branch  of  the  sand 

and  gravel  industry  is  an  industry  of  a 
seasonal  nature  within  the  meaning  of 
section  7  (b)  (3)  of  the  Act  and  Part 
526  of  Regulations  issued  thereunder; 
and  ••  :■> 

Whereas,  Paragraph  (8)  of  the  above 
Determination  provides  that  it  shall  be 
without  prejudice  to  a  supplementary 
determination  enlarging  the  scope  of  the 
northern  branch  by  the  inclusion  therein 
of  such  plants  or  groups  of  plants,  if 
any,  as  operate  in  the  same  manner 
and  for  the  same  reasons  as  the  plants  | 
in  the  northern  branch  described  in  par¬ 
agraphs  1  and  3  above;  and 
Whereas;  the  Kickapoo  Sand  and 
Gravel  Company,  Inc.,  of  Peru,  Indiana, 
filed  an  application  with  the  Wage  and 
Hour  Division,  United  States  Depart¬ 
ment  of  Labor,  pursuant  to  Paragraph 
(8)  of  the  above  cited  original  determi¬ 
nation  in  the  matter  of  the  sand  and 
gravel  industry,  for  a  supplementary  de¬ 
termination  enlarging  the  scope  of  the 
northern  branch  of  the  sand  and  gravel 
industry  to  include  the  dredging  and  ex¬ 
cavating  of  sand  and  gravel  by  the  Kick¬ 
apoo  Sand  and  Gravel  Company,  Inc., 
Miami  County,  Indiana;  and 

Whereas,  it  appears  from  the  appli¬ 
cation  filed  by  the  Kickapoo  Sand  and 
Gravel  Company,  Inc.,  of  Peru,  Indiana, 
that  the  sand  and  gravel  plant  of  the 
aforesaid  company  in  Miami  County, 
Indiana,  operates  in  the  same  manner 
and  for  the  same  reason  as  the  plants 
In  the  northern  branch  described  in 


paragraphs  1  and  3  of  the  original  de¬ 
termination. 

Now,  therefore,  upon  consideration  of 
the  facts  stated  in  the  said  application 
for  supplementary  determination,  the 
Administrator  hereby  determines,  pur¬ 
suant  to  §  526.5  (b)  (ii) ,  as  amended,  of 
the  Regulations,  that  a  prima  facie  case 
has  been  shown  for  enlarging  the  scope 
of  the  northern  branch  of  the  sand  and 
gravel  industry,  in  accordance  with  Para¬ 
graph  (8)  of  the  original  determination 
and  pursuant  to  section  7  (b)  (3)  of  the 
Fair  Labor  Standards  Act  of  1938  and 
Part  526,  as  amended,  of  the  Regulations 
issued  thereunder  to  include  the  sand 
and  gravel  plant  of  the  Kickapoo  Sand 
and  Gravel  Company,  Inc.,  in  Miami ! 
County,  Indiana. 

In  accordance  with  the  procedure  es¬ 
tablished  by  §  526.5  (b)  (ii) ,  as  amended, 
of  the  Regulations,  the  Administrator  for 
fifteen  days  following  the  publication  of 
this  determination  will  receive  objection 
to  the  granting  of  the  exemption  and  re¬ 
quest  for  hearing  from  any  interested 
person.  Upon  receipt  of  objection  and 
request  for  hearing,  the  Administrator 
will  set  the  application  for  the  hearing 
before  himself  or  an  authorized  repre¬ 
sentative. 

If  no  objection  and  request  for  hearing 
is  received  within  fifteen  days,  the  Ad¬ 
ministrator  will  make  a  finding  upon  the 
prima  facie  case  shown  upon  the  appli¬ 
cation. 

The  application  may  be  examined  in 
Room  5309,  U.  S.  Department  of  Labor, 
Washington,  D.  C. 

Signed  at  Washington,  D.  C.,  this  21st 
day  of  October  1940. 

Philip  B.  Fleming, 
Administrator. 

[F.  R.  Doc.  40-4500;  Filed,  October  24,  1940: 

11:57  a.  m.] 


Notice  of  Issuance  of  Special  Certifl 

CATES  FOR  THE  EMPLOYMENT  OF  LEARNERS  1 

Under  the  Fair  Labor  Standards  Act 

of  1938 

Notice  is  hereby  given  that  Special 
Certificates  authorizing  the  employment 
of  learners  at  hourly  wages  lower  than 
the  minimum  wage  rate  applicable  under 
Section  6  of  the  Act  are  issued  under  Sec- 
I  tion  14  thereof,  Part  522  of  the  Regula¬ 
tions  issued  thereunder  (August  16,  1940, 
5  F.R.  2862)  and  the  Determination  and 
Order  or  Regulation  listed  below  and 
published  in  the  Federal  Register  as  here 
stated. 

Hosiery  Learner  Regulations,  Septem¬ 
ber  4,  1940  (5  F.R.  3530) . 

Apparel  Learner  Regulations,  Septem¬ 
ber  7,  1940  (5  F.R.  3591). 

Millinery  Learner  Regulations,  Custom 
Made,  August  29,  1940  (5  F.R.  3392). 

Millinery  Learner  Regulations,  Popular 
Priced,  August  29,  1940  (5  FJt.  3393). 

Knitted  Wear  Order,  October  24,  1939, 
(4  F.R.  4351). 


Textile  Order,  November  8,  1939,  (4 
F.R.  4531)  as  amended,  April  27,  1940, 

(5  F.R.  1586). 

Glove  Order,  February  20,  1940,  (5  F.R. 
714). 

The  employment  of  learners  under 
these  Certificates  is  limited  to  the  terms 
and  conditions  as  to  the  occupations, 
learning  periods,  minimum  wage  rates,  et 
cetera,  specified  in  the  Determination 
and  Order  or  Regulation  for  the  industry 
designated  above  and  indicated  opposite 
the  employer’s  name.  These  Certificates 
become  effective  October  25,  1940.  The 
Certificates  may  be  cancelled  in  the  man¬ 
ner  provided  in  the  Regulations  and  as 
indicated  in  the  Certificate.  Any  person 
aggrieved  by  the  issuance  of  any  of  these 
Certificates  may  seek  a  review  or  recon¬ 
sideration  thereof. 

NAME  AND  ADDRESS  OF  FIRM,  INDUSTRY, 
PRODUCT,  NUMBER  OF  LEARNERS,  AND 
EXPIRATION  DATE 

Asheville  Hosiery  Company,  Deaver- 
view  Road,  Asheville,  North  Carolina; 
Hosiery;  Full-Fashioned;  5  percent;  Oc¬ 
tober  25,  1941. 

Charles  H.  Bacon  Company,  Loudon, 
Tennessee;  Hosiery;  Seamless  and  Full- 
Fashioned;  5  percent;  October  25,  1941. 

Bland  Silk  Hosiery  Mills,  Bland,  Vir¬ 
ginia;  Hosiery;  Full-Fashioned;  5  learn¬ 
ers;  October  25,  1941. 

Burdwyn  Hosiery  Mills,  Inc.,  King  and 
Quinter  Streets,  Pottstown,  Pennsyl¬ 
vania;  Hosiery;  Full-Fashioned;  5  learn¬ 
ers;  October  25,  1941. 

Crewe  Hosiery  Company,  Inc.,  Crewe, 
Virgina;  Hosiery;  Full-Fashioned;  15 
learners;  June  25,  1941. 

Danita  Hosiery  Mills,  Inc.,  200  S. 
Chapel  Street,  Newark,  Delaware;  Ho¬ 
siery;  Full-Fashioned;  5  percent;  Octo¬ 
ber  25,  1941. 

Erdetta  Hosiery  Mills,  Inc.,  Meadow 
Street,  Curwensville,  Pennsylvania;  Ho¬ 
siery;  Full-Fashioned;  5  learners;  Octo¬ 
ber  25,  1941. 

Fay  Hosiery  Mills,  Inc.,  East  Avenue, 
Elyria,  Ohio;  Hosiery;  Seamless;  5  per¬ 
cent;  October  25,  1941. 

Green  Lane  Hosiery  Company,  Inc., 
Green  Lane,  Pennsylvania;  Hosiery; 
Full-Fashioned;  5  learners;  October  25, 
1941. 

Imperial  Hosiery  Mills,  Inc.,  Mocks- 
ville,  North  Carolina;  Hosiery;  Seamless; 
5  learners;  October  25,  1941. 

Interstate  Hosiery  Mills,  Inc.,  Lans- 
dale,  Pennsylvania;  Hosiery;  Full-Fash¬ 
ioned;  5  percent;  October  25,  1941. 

Interwoven  Stocking  Company,  Mar- 
tinsburg,  West  Virginia;  Hosiery;  Seam¬ 
less;  5  percent;  October  25,  1941. 

Massachusetts  Knitting  Mills  Corpora¬ 
tion,  Columbia,  Tennessee;  Hosiery; 
Full-Fashioned;  5  percent;  October  25, 
1941. 

May  Hosiery  Mills,  Inc.,  Burlington, 
North  Carolina;  Hosiery;  Full-Fash¬ 
ioned;  5  percent;  October  25,  1941. 
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Miller-Smith  Hosiery  Mills,  Delano,  Eastern  Isles  Importing  Company,  Inc.,  Dresses;  5  learners  (75%  of  the  applicable 
Tennessee;  Hosiery;  Full-Fashioned;  5  Union  &  Mechanic  Streets,  Clinton,  Mas-  hourly  minimum  wage);  October  25, 


percent;  October  25, 1941. 


sachusetts;  Apparel;  Women’s  Pajamas  1941. 


Miller-Smith  Hosiery  Mills,  Delano,  and  Gowns;  5  percent  (75%  of  the  appli-  H.  W.  Kemp,  Pottstown,  Pennsylvania; 
Tennessee;  Hosiery;  Full-Fashioned;  15  cable  hourly  minimum  wage);  October  Apparel;  Men’s  Dress  Shirts;  5  learners 


learners;  June  25,  1941. 

Russell-Watkins  Corporation,  Graham, 


25,  1941. 


(75%  of  the  applicable  hourly  minimum 


Elder  Manufacturing  Company,  Webb  wage) ;  October  25,  1941. 


North  Carolina;  Hosiery;  Seamless;  5  City,  Missouri;  Apparel;  Boys’ Shirts  and  Knickerbocker  Manufacturing  Corn- 
learners;  October  25,  1941.  Waists;  5  percent  (75%  of  the  applicable  pany,  W.  Main  Street,  West  Point,  Mis- 

Russell-Watkins  Corporation,  Graham,  hourly  minimum  wage) ;  October  25, 1941.  sissippi;  apparel;  Men’s  Pajamas;  5  per- 
North  Carolina;  Hosiery;  Seamless;  5  Elizabeth  Undergarment  Corporation,  cent  (75%  of  the  applicable  hourly  min- 
leamers;  June  25,  1941.  829  Newark  Avenue,  Elizabeth,  New  Jer-  mum  wage) ;  October  25,  1941. 

Rutledge  Hosiery  Mill  Company,  Inc.,  sey;  Apparel;  Ladies’  Underwear;  5  S.  H.  Knopf  Manufacturing  Company, 
Rutledge,  Tennessee ;  Hosiery;  Seamless;  learners  (75%  of  the  applicable  hourly  470  Atlantic  Avenue,  Boston,  Massachu- 
5  learners;  October  25,  1941.  minimum  wage) ;  October  25,  1941.  setts;  Apparel;  Leather  Coats.  Mack- 


5  learners;  October  25,  1941. 

Snow  Shoe  Knitting  Company,  Clar- 


linimum  wage) ;  October  25,  1941.  setts;  Apparel;  Leather  Coats,  Mack- 

Excell  Garment  Manufacturing  Com-  inaws,  Snow  Suits;  5  percent  (75%  of 


ence,  Pennsylvania;  Hosiery;  Full-Fash-  pany,  310  Second  Avenue  North,  Minne-  the  applicable  hourly  minimum  wage); 


ioned;  6  learners;  June  25,  1941. 


apolis,  Minnesota;  Apparel;  Sportswear;  October  25,  1941. 


William  T.  Tonner  Company,  Lans-  15  learners  (75%  of  the  applicable  hourly  Lafayette  Pants  Company,  401  Lafay- 
dale,  Pennsylvania;  Hosiery;  Seamless;  minimum  wage) ;  February  21,  1941.  ette  Boulevard,  Fredericksburg,  Virginia; 
5  learners;  October  25,  1941.  M.  Fine  &  Sons  Manufacturing  Com-  Apparel;  Men’s  Pants;  5  percent  (75% 

Barrow  Manufacturing  Company,  214-  pany,  Inc.,  8th  &  Spring  Streets,  Jeffer-  0f  the  applicable  hourly  minimum  wage) ; 
18  Candler  Street,  Winder,  Georgia;  sonville,  Indiana;  Apparel;  Single  Pants  October  25,  1941. 

Apparel;  Cotton  Work  Pants;  5  learners  (100%  Cotton);  5  percent  (75%  of  the  Lee  Manufacturing  Company,  Inc., 

(75%  of  the  applicable  hourly  minimum  applicable  hourly  minimum  wage) ;  Oc-  5902  St.  Vincent  Avenue,  Shreveport, 
wage);  October  25,  1941.  tober  25,  1941.  Louisiana;  Apparel;  Work  Shirts  and 

Baxley  Dress  Manufacturing  Com-  M.  Fine  &  Sons  Manufacturing  Com-  work  Pants;  5  learners  (75%  of  the  ap- 
pany,  115  Boren  Avenue,  North,  Seattle,  pany,  Inc.,  15th  &  Main  Streets,  New  piicable  hourly  minimum  wage) ;  October 

Washington;  Apparel;  Dresses;  5  learn-  Albany,  Indiana;  Apparel;  Work  Shirts,  25,  1941. 

ers  (75%  of  the  applicable  hourly  mini-  Wool  Lumber  Jackets;  5  percent  (75%  g.  Liebovitz  and  Sons,  Inc.,  Donoghue 


mum  wage) ;  October  25,  1941. 


Beacon  Garment,  376  Main  Street,  October  25,  1941. 


wool  Liumoer  jacKets,  0  percent  wo  /o  g.  Liebovitz  and  Sons,  Inc.,  Donoghue 
of  the  applicable  hourly  minimum  wage) ;  street,  Gallitzin,  Pennsylvania;  Apparel; 


Men’s  Shirts;  5  percent  (75%  of  the  ap- 


Beacon,  New  York;  Apparel;  Dresses;  34  M.  Fine  &  Sons  Manufacturing  Com-  piicable  hourly  minimum  wage) ;  October 

learners  (75%  of  the  applicable  hourly  pany,  Inc.,  1117  N.  8th  Street,  Paducah,  25,  1941. 

minimum  wage) ;  February  21,  1941.  Kentucky;  Apparel;  Work  Shirts;  5  per-  g  Liebovitz  and  Sons,  Inc.,  Ocean  City 
Benstone  Manufacturing  Company,  cent  (75%  of  the  applicable  hourly  mini-  Roac}  Salisbury,  Maryland;  Apparel; 

Inc.,  5202-103rd  Street,  Corona,  New  mum  wage) ;  October  25,  1941.  Men’s  Shirts;  5  percent  (75%  of  the  ap- 

York;  Apparel;  Men’s,  Boys’  and  Ladies’  M.  Fine  &  Sons  Manufacturing  Com-  piicable  hourly  minimum  wage) ;  October 

Pajamas;  5  learners  (75%  of  the  appli-  pany,  Inc.,  Washington  Street,  Vicks-  25,  1941. 


Lubell  Brothers,  230  Marshall  Street, 


cable  hourly  wage) ;  October  25,  1941.  burg,  Mississippi;  Apparel;  Cotton  Single  Lubell  Brothers,  230  Marshall  Street, 
Bernstein  and  Sons  Shirt  Corporation,  Pants,  Work  Shirts;  5  percent  (75%  of  Elizabeth,  New  Jersey;  Apparel;  Shirts; 
Main  Street,  Terre  Hill,  Pennsylvania;  the  applicable  hourly  minimum  wage) ;  5  percent  (75%  of  the  applicable  hourly 
Apparel;  Dress  Shirts;  3  learners  (75%  October  25,  1941.  minimum  wage) ;  October  25,  1941. 

of  the  applicable  hourly  minimum  wage) ;  J.  Grinchuck  Company,  Main  Street,  B  p  Mnnrp  anH  Cnmnanv  4  Eastern 


of  the  applicable  hourly  minimum  wage) ;  _ _  _ _  _ 

October  25,  1941.  Braidwood,  Illinois;  Apparel,  Pants,  5  Avenue,  Newport,  Vermont;  Apparel; 

Congress  Shirt  Company,  831  Middle  learners  (75%  of  the  applicable  hourly  Work  clothing)  Mittens,  Pants  Coats-  5 


minimum  wage) ;  October  25,  1941. 

B.  F.  Moore  and  Company,  4  Eastern 


Street,  Bath,  Maine;  Apparel;  Shirts  and  minimum  wage) ;  October  25,  1941. 


learners  (75%  of  the  applicable  hourly 


Pants;  5  learners  (75%  of  the  applicable  The  Hercules  Trouser  Company,  Man-  minjmi]rn  wa£rP) .  ortobpr  2**  1Q41 

sr  — wase);  October  25' 

contmem*1  Hat  and  Cap  Company,  cable  hourly  minimum  wage);  October  ^1;  “anHo^’  D^ShSS! 

zzrzzi  srzzk srs 

applicable  hourly  minimum  wage);  Oc-  ton,  Ohio;  Apparel;  Men’s  and  Boys’  ®  *  .  ’ 

tober  25,  1941.  Cotton  and  Wool  Trousers;  5  percent  T“e  Manufacturing  Company,  5 

D.  Coopersmith,  Milford,  Delaware;  (75%  of  the  applicable  hourly  minimum  Center  Avenue,  Little  Falls,  New  Jersey; 
Apparel;  Cotton  Dresses;  5  learners  (75%  wage);  October  25,  1941.  Apparel;  Elastic  Web  Athletic  Support- 

of  the  applicable  hourly  minimum  wage) ;  Hickerson  and  Company,  1014-1018  ®rs*  3  leamers  (75%  of  the  applicable 
October  25,  1941.  Laurel  Street,  Brainerd,  Minnesota;  Ap-  hourly  minimum  wage) ;  October  25, 

Crown  Trouser  Company,  2nd  and  parel;  Mackinaw  Coats,  Wooden  Work  1941. 

Alder  Streets,  Philipsburg,  Pennsylvania;  Garments;  5  learners  (75%  of  the  ap-  Parsonsburg  Manufacturing  Company, 


Alder  Streets,  Philipsburg,  Pennsylvania;  Garments;  5  learners  (75%  of  the  ap-  Parsonsburg  Manufacturing  Company, 
Apparel;  Shirts,  Cotton  Pants,  Odd  piicable  hourly  minimum  wage) ;  Oc-  Parsonsburg,  Maryland;  Apparel;  Chil- 


Pants;  5  percent  (75%  of  the  applicable  tober  25,  1941.  dren’s  Cotton  Dresses;  5  learners  (75% 

hourly  minimum  wage);  October  25,  Industrial  Undergarment  Corporation,  of  the  applicable  hourly  minimum  wage) ; 
1941.  340  Mill  Street,  Poughkeepsie,  New  York;  October  25,  1941. 

Crystal  Springs  Shirt  Corporation,  Apparel;  Slips;  5  percent  (75%  of  the  Peerless  Manufacturing  Company,  20 
Crystal  Springs,  Mississippi;  Apparel;  applicable  hourly  minimum  wage) ;  Oc-  Fair  Street,  Hackensack,  New  Jersey; 
Dress  Shirts;  5  percent  (75%  of  the  ap-  tober  25,  1941.  Apparel;  Brassieres;  5  percent  (75%  of 

piicable  hourly  minimum  wage) ;  October  Jacobs,  Grossman  and  Rosenberg,  Inc.,  the  applicable  hourly  minimum  wage) ; 


25,  1941. 


Philadelphia,  Pennsylvania;  Apparel;  October  25,  1941. 


Duro  Wear  Shirt  Company,  Inc.,  7-9  Children’s  Cotton  Dresses;  5  percent  Quaker  Maid  Dress  Company,  Front 
Montgomery  Street,  Danbury,  Connect!-  (75%  of  the  applicable  hourly  minimum  &  Chestnut  Streets,  Souderton,  Pennsyl- 


cut;  Apparel;  Shirts;  5  percent  (75%  of  wage) ;  October  25,  1941. 


the  applicable  hourly  minimum  wage) ; 
October  25,  1941. 


vania;  Apparel;  Dresses;  5  percent  (75% 


Jay  Dress  Company,  701  Seventeenth  of  the  applicable  hourly  minimum  wage) ; 
Avenue,  Delmar,  New  Jersey;  Apparel;  October  25,  1941. 
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R.  &  G.  Knitting  Mills,  1005  W.  3rd  Silver  Trouser  Manufacturing  Com-  Fabric  Gloves;  5  learners;  October  25, 
Street,  Williamsport,  Pennsylvania;  Ap-  pany,  1405  East  Columbus  Drive,  Indiana  1941. 

parel;  Ladies’  Woven  Rayon  Slips,  Harbor,  Indiana;  Apparel;  Pants;  5  per-  Marso  &  Rodenborn  Manufacturing 
Ladies’  Rayon  and  Cotton  Blouses;  5  per-  cent  (75%  of  the  applicable  hourly  mini-  Company,  700-702  First  Avenue  North, 


cent  (75%  of  the  applicable  hourly  min-  mum  wage) ;  October  25,  1941. 


imum  wage) ;  October  25,  1941. 


Fort  Dodge,  Iowa;  Glove;  Work  Gloves; 


Smith-Levin-Harris,  Inc.,  Lopez,  Penn-  5  learners;  October  25,  1941 


Randolph  Underwear  Company,  Inc.,  sylvania;  Apparel;  Men’s  Pajamas,  Men’s 
Randleman,  North  Carolina;  Apparel;  Robes;  5  percent  (75%  of  the  applicable 
Slips;  5  percent  (75%  of  the  applicable  hourly  minimum  wage) ;  October  25, 1941. 
hourly  minimum  wage) ;  October  25, 1941.  Standard  Trouser  Company,  Buckhan- 
Regal  Paper  Company,  Inc.,  Jefferson  non,  West  Virginia;  Apparel;  Shirts  and 
Street,  Pulaski,  New  York;  Apparel;  Pants;  5  percent  (75%  of  the  applicable 


Signed  at  Washington,  D.  C.,  this  24th 
day  of  October  1940. 

Gustav  Peck, 
Authorized  Representative 
of  the  Administrator. 


Aprons;  5  learners  (75%  of  the  applicable  hourly  minimum  wage) ;  October  25, 1941.  ..  .... 

hourly  minimum  wage) ;  October  25,  Tanger-Goldberg  Company,  Inc.,  W.  ,F'  B'  Doc'  24 '  ,940^ 

1941.  Cherry  Street,  Wallingford,  Connecticut; 

Richfield  Shirt  Factory,  Richfield,  Apparel;  Men’s  Shirts,  Ladies’  Riding - - - - 

Pennsylvania;  Apparel;  Men’s  and  Boys’  Shirts;  5  percent  (75%  of  the  applicable 


Dress  Shirts;  5  learners  (75%  of  the  ap-  hourly  minimum  wage) ;  October  25, 1941. 


[Administrative  Order  No.  671 


plicable  hourly  minimum  wage) ;  October 
25,  1941. 


The  Utilitog  Company,  Holden  Street,  Authorization  of  James  F.  King  To  Act 


Warrensburg,  Missouri;  Apparel;  Wo- 


Isaac  Ginsberg  and  Brothers,  Inc.,  men’s  Uniforms;  5  learners  (75%  of  the 
Syracuse,  New  York;  Apparel;  Wash  applicable  hourly  minimum  wage) ; 
Dresses;  18  learners  (75%  of  the  appli-  October  25,  1941. 


in  Absence  of  the  Administrator  and 
the  Deputy  Administrator 

By  virtue  of  and  pursuant  to  the  au- 


cable  hourly  minimum  wage) ;  February  Walco  Garment  Company,  127  E.  9th  thority  vested  in  meby  the  Fair  Labor 
21,  1941.  Street,  Los  Angeles,  California;  Apparel;  Standards  Act  of  1938, 1,  Philip  B.  Flem- 

Rosen  Shirt  Manufacturing  Company,  House  Dresses  and  Cotton  Uniforms;  5  . mi!^ra4or  °f  the  Wage  and  Hour 

5th  &  Juniper  Streets,  Quakertown,  percent  (75%  of  the  applicable  hourly  Department  of  Labor, 

Pennsylvania;  Apparel;  Men’s  Shirts;  5  minimum  wage);  October  25,  1941.  Do  hereby  authorize  James  F.  King, 


percent  (75%  of  the  applicable  hourly  Western  Dress  Company,  332  Central  Assistant  to  the  Administrator,  to  act  as 
minimum  wage) ;  October  25,  1941.  Street,  Gilman,  Illinois;  Apparel;  Ladies’  Administrator  and  to  exercise  any  or  all 

Royal  Manufacturing  Company,  Wash-  Dresses;  5  learners  (75%  of  the  applicable  the  powers  of  the  Administrator  under 
ington,  Georgia;  Apparel;  Cotton  Woven  hourly  minimum  wage) ;  October  25, 1941.  F5^r  “r01  Standards  Act  of  1938 
Shorts,  Cotton  Woven  Sport  Shirts;  5  Georgia  Hosiery  Mills,  Blakely,  Geor-  .  f  Administrator  and  the  Deputy 


percent  (75%  of  the  applicable  hourly  gia;  Hosiery;  Seamless;  5  learners;  Octo- 


minimum  wage) ;  October  25,  1941. 

Salant  and  Salant,  Inc.,  First  Street, 


ber  25,  1941. 

Sport  Wear  Hosiery  Mills,  Etowah, 


Administrator  are  unable  to  act  by  reason 
of  sickness  or  absence  from  Washington. 
This  order  shall  be  effective  as  of  Octo- 


Lawrenceburg,  Tennessee;  Apparel;  Cot-  Tennessee;  Hosiery;  Seamless;  60  learn-  1940. 


ton  Work  Shirts;  5  percent  (75%  of  the  ers;  June  25,  1941. 
applicable  hourly  minimum  wage) ;  Armande  Hats,  1 
October  25,  1941.  Street,  Chicago,  Illi 


wage) ;  Armande  Hats,  Inc.,  65  E.  So.  Water  day  of  October  1940. 


Signed  at  Washington,  D.  C.,  this  23d 


ctober  25,  1941.  Street,  Chicago,  Illinois;  Millinery;  Pop- 

Salant  and  Salant,  Inc.,  Pine  Street,  ular -Priced;  2  learners;  April  25,  1941. 


Philip  B.  Fleming, 
Administrator. 


Lexington,  Tennessee;  Apparel;  Cotton 


Work  Shirts;  5  percent  (75%  of  the  ap-  nue,  Elmira  Heights,  New  York;  Knitted 
plicable  hourly  minimum  wage) ;  October  Wear;  Knit  Cotton  and  Rayon  Under- 


Elmira  Knitting  Mills,  Prescott  Ave-  [f.  R.  Doc.  40-4499;  Filed,  October  24,  1940; 
le,  Elmira  Heights,  New  York;  Knitted  11:57  a.  m.] 


25,  1941. 


wear  and  Outerwear;  5  percent;  October 


Salant  and  Salant,  Inc.,  Lindell  Street,  25,  1941. 

Martin,  Tennessee;  Apparel;  Cotton  Hoosick  Falls  Undergarment  Corpora- 
Work  Shirts;  5  percent  (75%  of  the  ap-  tion,  Hoosick  Street,  Hoosick  Falls,  New 


plicable  hourly  minimum  wage) ;  Oc¬ 
tober  25,  1941. 


York;  Knitted  Wear;  Ladies’  Knitted 
Rayon  Underwear  and  Woven  Rayon 


Salant  and  Salant,  Inc.,  Washington  Slips;  15  learners;  February  21,  1941. 


Notice  of  Issuance  of  Special  Certifi¬ 
cates  for  the  Employment  of  Learn¬ 
ers  Under  the  Fair  Labor  Standards 
Act  of  1938 

Notice  is  hereby  given  that  Special 
Certificates  authorizing  the  employment 


Street,  Paris.  Tennessee;  Apparel;  Cot-  Trojan  Athletic  Wear  Company  1115  of  learners  t  hourl  lower  than 

ton  Work  Shirts;  5  percent  (75%  of  the  Washington  Avenue  Bay  City.  Michigan;  toe  rate  applicable  under  sec. 

applicable  hourly  minimum  wage) ;  Oc-  Knitted  Wear;  Woolen  and  Knitted  Ath-  tlon  6  o(  the  Act  issued  under  section 
tober  25.  1941.  letic  Wear.  Cotton  &  Rayon  Athletic  Uni-  14  thcreof  and  t  522  5B  of  the 

Salem  Shirt  Factory.  R.  D.  No.  2,  forms-specml  “ders-Chemlle  Letters;  latlons  issued  thereunder  (Augu£t  16> 
Mifflintown.  Pennsylvania;  Apparel;  2  learners;  October  25,  1941.  1940,  5  F.R.  2862)  to  the  employers  listed 


Shirts;  3  learners  (75%  of  the  applicable 
hourly  minimum  wage) ;  October  25, 
1941. 


Greentex  Corporation.  120  East  Filler  belo;  eflec„  October  25.  1940. 


Street,  Salisbury,  North  Carolina;  Tex- 


The  employment  of  learners  under 


L.  Schellenberger  and  Sons,  McAlis-  March  14,  1941. 


tile;  Chenille  Bedspreads;  20  learners;  th“  certmc^  te  limited  m  tte  terms 


and  conditions  as  designated  opposite 


terville,  Pennsylvania;  Apparel;  Men’s  G.  H.  Rauschenberg  Company,  Cal-  the  employer's  name.  These  Certificates 
and  Boys’  Dress  Shirts;  5  learners  (75%  houn  Street,  Dalton,  Georgia,  Textile;  are  issued  upon  the  employers  repre- 
of  the  applicable  hourly  minimum  Chenille  Spreads  and  Housecoats,  50  sentations  that  experienced  workers  for 
wage) ;  October  25,  1941.  learners,  April  11,  1941.  the  Earner  occupations  are  not  available 

I.  Schneierson  and  Sons,  Inc.,  Fall  Kerstetter  Silk  Throwing  Company,  jor  employment  and  that  they  are  actu- 
River,  Massachusetts;  Apparel;  Women’s  Janette  Avenue,  Mocanaqua,  Pennsylva-  auy  jn  neeci  0f  learners  at  subminimmn 
Underwear;  5  percent  (75%  of  the  ap-  Ria;  Textile;  Rayon  Throwing;  3  learn-  rates  in  order  to  prevent  curtailment  of 
plicable  hourly  minimum  wage);  Octo-  ers;  October  25,  1941.  opportunities  for  employment.  The  Cer- 

ber  25,  1941.  South  Boston  Weaving  Corporation,  tificates  may  be  canceled  in  the  man- 

Shirtcraft  Company,  Inc.,  Lurgan  South  Boston,  Virginia;  Textile;  Cotton,  ner  provided  for  in  the  Regulations  and 
Avenue,  Shippensburg,  Pennsylvania;  Silk,  Rayon;  12  learners;  January  31.  as  indicated  on  the  Certificate.  Any 
Apparel;  Shirts;  5  percent  (75%  of  the  1941.  person  aggrieved  by  the  issuance  of  these 

applicable  hourly  minimum  wage) ;  Oc-  Clark  Brothers,  17  Maple  Avenue,  Sara-  Certificates  may  seek  a  review  or  recon- 
tober  25,  1941.  toga  Springs,  New  York;  Glove;  Knit  sideration  thereof. 
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NAME  AND  ADDRESS  OF  FIRM,  PRODUCT,  NUM¬ 
BER  OF  LEARNERS,  LEARNING  PERIOD, 
LEARNER  WAGE,  LEARNER  OCCUPATIONS, 
EXPIRATION  DATE 

Cary  Woodcraft  Shop,  Emporia,  Kan¬ 
sas;  Miscellaneous;  Woodcraft;  2  learn¬ 
ers;  8  weeks  for  any  one  learner;  25  cents 
per  hour;  Woodworking  Machine  Opera¬ 
tor;  March  14,  1941, 

Letts  Box  &  Manufacturing  Company, 
Fourth  &  Jackson  Streets,  St.  Joseph, 
Missouri;  Miscellaneous;  Wooden  Boxes; 

2  learners;  4  weeks  for  anyone  learner; 
25  cents  per  hour;  Woodworking  Machine 
Operator;  January  3,  1941. 

Wilkes-Barre  Multigraphing  Company, 
Inc.,  32  Wells  Building,  21  Public 
Square,  Wilkes-Barre,  Pennsylvania; 
Miscellaneous;  Commercial  Duplicating 
and  Mailing;  2  learners;  8  weeks  for  any 
one  learner;  25  cents  per  hour;  Varitype 
Operator;  January  3,  1941. 

Signed  at  Washington,  D.  C.,  this  24th 
day  of  October  1940. 

Gustav  Peck, 

Authorized  Representative 
of  the  Administrator. 

[F.  R.  Doc.  40-4501;  Filed,  October  24,  1940; 

11:57  a.  m.] 


FEDERAL  POWER  COMMISSION. 

[Docket  No.  G-1831 

In  the  Matter  of  Home  Gas  Company 

ORDER  POSTPONING  DATE  OF  HEARING 

October  22,  1940. 

It  appearing  to  the  Commission  that; 

(a)  Upon  application  filed  October  21, 
1940,  by  Home  Gas  Company  for  a  con¬ 
tinuance  of  the  date  of  hearing1  set  for 
October  28,  1940,  and  it  appearing  that 
good  cause  has  been  shown  for  such  con¬ 
tinuance; 

The  Commission  orders  that: 

The  public  hearing  herein  heretofore 
set  for  October  28,  1940,  be  and  the  same 
is  hereby  postponed  until  November  25, 
1940,  at  the  same  time  and  place. 


By  the  Commission. 


[seal] 


Leon  M.  Fuquay, 
Secretary. 


[F.  R.  Doc.  40-4485;  Filed,  October  24,  1940; 
10:27  a.  m.] 


[Docket  No.  G-187] 

In  the  Matter  of  Empire  Gas  and  Fuel 
Company,  Ltd. 

ORDER  FIXING  DATE  OF  HEARING  AND  SUS¬ 
PENDING  RATE  SCHEDULE 

October  22,  1940. 

It  appearing  to  the  Commission  that: 

(a)  On  February  24,  1939,  Empire  Gas 
and  Fuel  Company,  Ltd.  filed  with  the 
Commission  an  agreement  dated  August 
9. 1938,  with  Homell  Gas  Light  Company, 
designated  in  the  files  of  the  Commission 


1 5  F.R.  3773. 


as  Empire  Gas  and  Fuel  Company,  Ltd. 
Rate  Schedule  FPC  No.  2,  providing  for 
the  sale  of  natural  gas  by  Empire  Gas 
and  Fuel  Company,  Ltd.,  to  Hornell  Gas 
Light  Company  for  resale  for  ultimate 
public  consumption  for  domestic,  com¬ 
mercial,  industrial,  or  any  other  use  in 
and  around  Hornell,  New  York; 

(b)  On  September  23,  1940,  Empire 
Gas  and  Fuel  Company,  Ltd.  filed  with 
I  the  Commission  a  contract  dated  August 
|  14,  1940,  with  Hornell  Gas  Light  Com¬ 
pany,  designated  in  the  files  of  the  Com¬ 
mission  as  Empire  Gas  and  Fuel  Com¬ 
pany,  Ltd.  Rate  Schedule  FPC  No.  6, 
providing  that  increased  rates  or  charges 
for  sales  of  natural  gas  to  Hornell  Gas 
Light  Company  shall  be  made  effective 
as  of  October  1,  1940; 

(c)  Without  the  approval  of  the  Com¬ 
mission  giving  retroactive  effect  to  said 
Rate  Schedule  FPC  No.  6,  as  Empire  Gas 
and  Fuel  Company,  Ltd.  has  requested, 
the  said  schedule,  unless  suspended  by 
order  of  the  Commission,  will  become  ef¬ 
fective  as  of  October  23,  1940,  pursuant 
to  the  provisions  of  the  Natural  Gas  Act 
and  the  amended  Provisional  Rules  of 
Practice  and  Regulations; 

(d)  On  September  23,  1940,  Empire 
Gas  and  Fuel  Company,  Ltd.  filed  with 
the  Commission  a  document,  dated  Sep¬ 
tember  21,  1940,  which  sets  forth  certain 
statements  purporting  to  justify  the  pro¬ 
posed  increased  rates  or  charges; 

(e)  In  purported  justification  of  such 
proposed  rates,  said  document  of  Sep¬ 
tember  21,  1940,  among  other  things, 
states  that  due  to  the  depletion  of  its 
existing  sources  of  supply  it  will  be  neces¬ 
sary  for  Empire  Gas  and  Fuel  Company, 
Ltd.  to  purchase  natural  gas  from  other 
sources,  and  that  the  added  costs  of  such 
purchase  of  gas  make  necessary  the  pro¬ 
posed  increased  rates  or  charges  for  the 
sale  of  such  gas  by  Empire  Gas  and  Fuel 
Company,  Ltd.; 

(f)  Pursuant  to  a  request  from  the 
Commission  for  further  information 
concerning  the  source  of  supply  of  said 
gas  to  be  purchased  from  other  sources, 
Empire  Gas  and  Fuel  Company,  Ltd.,  on 
October  2,  1940,  filed  with  the  Commis¬ 
sion  a  document  dated  September  30, 
1940,  wherein  it  was  stated  that  the 
major  purchases  of  such  gas  would  be 
made  from  Empire  Gas  and  Fuel  Com¬ 
pany,  Ltd.  of  Pennsylvania  and  Empire 
Producing  Corporation; 

(g)  A  group  or  syndicate  composed 
chiefly  of  the  Harry  Bradley  Estate,  the 
George  H.  Bradley  Estate,  Bradley 
Brothers,  Inc.,  and  other  persons  of  the 
same  name  or  interest,  owns  and  con¬ 
trols  a  great  majority  of  the  voting  stock 
of  Empire  Gas  and  Fuel  Company,  Ltd., 
Empire  Gas  and  Fuel  Company  of  Penn¬ 
sylvania,  Empire  Producing  Corporation, 
and  Hornell  Gas  Light  Company; 

(h)  The  schedule  of  increased  rates  or 
charges  contained  in  said  Empire  Gas 
and  Fuel  Company,  Ltd.,  Rate  Schedule 
No.  6  may  result  in  excessive  rates  or 
charges  to  Hornell  Gas  Light  Company 
or  place  an  undue  burden  on  ultimate 


consumers  of  natural  gas,  which  in¬ 
creased  rates  or  charges  have  not  been 
shown  to  be  justified; 

The  Commission  finds  that: 


It  is  necessary,  desirable,  and  in  the 
public  interest  that  the  Commission  en¬ 
ter  upon  a  hearing  concerning  the  law¬ 
fulness  of  the  proposed  increased  rates 
or  charges,  and  that  said  proposed  in¬ 
creased  rates  or  charges  be  suspended 
pending  such  hearing  and  the  decision 
thereon; 

The  Commission,  upon  its  own  motion, 
orders  that: 

(A)  A  public  hearing  be  held  on  No¬ 
vember  18,  1940,  at  10  a.  m„  in  the 
hearing  room  of  the  Federal  Power  Com¬ 
mission,  1800  Pennsylvania  Avenue  NW., 
Washington,  D.  C.,  concerning  the  law¬ 
fulness  of  the  rates  or  charges  contained 
in  said  Empire  Gas  and  Fuel  Company, 
Ltd.  Rate  Schedule  FPC  No.  6,  for  the 
sale  of  natural  gas  to  Hornell  Gas  Light 
Company  for  resale  for  ultimate  public 
consumption  for  domestic,  commercial, 
industrial  or  any  other  use; 

(B)  Pending  such  hearing  and  deci¬ 
sion  thereon,  the  schedules  of  increased 
rates  or  charges  contained  in  said  Rate 
Schedule  FPC  No.  6,  for  any  transporta¬ 
tion  or  sale  subject  to  the  jurisdiction 
of  the  Commission,  except  in  so  far  as 
they  may  provide  for  the  sale  of  natural 
gas  for  resale  for  ultimate  public  con¬ 
sumption  for  industrial  use,  be  and  they 
are  hereby  suspended  until  March  23, 
1941,  or  until  such  time  thereafter  as 
said  schedules  shall  have  been  made  ef¬ 
fective  in  the  manner  prescribed  by  sec¬ 
tion  4  (e)  of  the  Natural  Gas  Act,  unless 
the  Commission  shall  hereafter  otherwise 
order; 

(C)  During  the  said  period  of  suspen¬ 
sion,  the  rates  or  charges  collected  and 
received  by  Empire  Gas  and  Fuel  Com¬ 
pany,  Ltd.  from  Hornell  Gas  Light  Com¬ 
pany,  as  provided  in  Empire  Gas  and 
Fuel  Company,  Ltd.  Rate  Schedule  FPC 
No.  2,  except  in  so  far  as  they  may  be 
for  the  sale  of  natural  gas  for  resale  for 
industrial  use,  shall  remain  and  continue 
in  full  force  and  effect; 

(D)  At  such  hearing,  the  burden  of 
proof  to  show  that  any  of  the  aforesaid 
proposed  increased  rates  or  charges  are 
just  and  reasonable  shall  be  upon  Empire 
Gas  and  Fuel  Company,  Ltd. 

By  the  Commission. 

[seal]  Leon  M.  Fuquay, 

Secretary. 

[F.  R.  Doc.  40-4486;  Filed,  October  24,  1940; 
10:28  a.  m.[ 


FEDERAL  TRADE  COMMISSION. 

[Docket  No.  4138| 

In  the  Matter  of  Asa  L.  Wooten,  an  In¬ 


dividual,  Trading  as  United 
Marble  &  Granite  Company 


States 


order  modifying  findings  as  to  the  facts 

At  a  regular  session  of  the  Federal 
Trade  Commission,  held  at  its  office  in 
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the  City  of  Washington,  D.  C.,  on  the  11th 
day  of  October,  A.  D.  1940. 

This  matter  coming  on  to  be  heard  by 
the  Commission  and  it  appearing  that  on 
July  9,  1940,  the  Commission  issued  its 
findings  as  to  the  facts  wherein  it  found 
that  the  respondent’s  statement  “Select 
white,  gray  or  blue  marble”  as  descrip¬ 
tive  of  his  monuments,  constituted  a  false 
and  misleading  representation,  and  it 
further  appearing  that  such  finding  was 
inadvertently  made  and  the  Commission 
now  being  desirous  of  deleting  such  find¬ 
ing  from  its  aforesaid  findings  as  to  the 
facts; 

It  is  ordered.  That  the  findings  as  to 
the  facts  issued  herein  on  July  9,  1940 
be,  and  they  hereby  are,  modified  to  the 
extent  of  deleting  from  the  respondent’s 
quoted  representations  appearing  in 
Paragraph  Three  thereof  the  following 
representation:  “Select  white,  gray  or 
blue  marble”; 

It  is  further  ordered,  That  in  all  other 
respects  the  findings  as  to  the  facts  and 
conclusion  issued  by  the  Commission  on 
July  9,  1940,  remain  in  full  force  and 

effect. 

By  the  Commission. 

[seal!  Otis  B.  Johnson, 

Secretary. 

IF.  R.  Doc.  40-4495:  Filed,  October  24,  1940; 

11:16  a.  m.) 


SECURITIES  AND  EXCHANGE  COM¬ 
MISSION. 

(File  No.  31-444] 

In  the  Matter  of  the  Bridgeport  Gas 
Light  Company 

NOTICE  OF  AND  ORDER  FOR  HEARING 

At  a  regular  session  of  the  Securities 
and  Exchange  Commission  held  at  its  of¬ 
fice  in  the  City  of  Washington,  D.  C.,  on 
the  23rd  day  of  October,  A.  D.,  1940. 

An  application  pursuant  to  the  Public 
Utility  Holding  Company  Act  of  1935, 
having  been  duly  filed  with  this  Com¬ 
mission  by  the  above-named  party; 

It  is  ordered,  That  a  hearing  on  such 
matter  under  the  applicable  provisions 
of  said  Act  and  the  rules  of  the  Commis¬ 
sion  thereunder  be  held  on  November  13, 
1940,  at  10:00  o’clock  in  the  forenoon  of 
that  day,  at  the  Securities  and  Exchange 
Building,  1778  Pennslyvania  Avenue 
NW.,  Washington,  D.  C.  On  such  day 
the  hearing-room  clerk  in  room  1102 
will  advise  as  to  the  room  where  such 
hearing  will  be  held. 

It  is  further  ordered.  That  Charles  S. 
Moore  or  any  other  officer  or  officers  of 
the  Commission  designated  by  it  for  that 
purpose  shall  preside  at  the  hearings  in 
such  matter.  The  officer  so  designated 
to'  preside  at  any  such  hearing  is  hereby 
authorized  to  exercise  all  powers  granted 
to  the  Commission  under  section  18  (c) 
of  said  Act  and  to  a  trial  examiner  under 
the  Commission’s  Rules  of  Practice. 


Notice  of  such  hearing  is  hereby  given 
to  such  applicant  and  to  any  other  person 
whose  participation  in  such  proceeding 
may  be  in  the  public  interest  or  for  the 
protection  of  investors  or  consumers.  •  It 
is  requested  that  any  person  desiring  to 
be  heard  or  to  be  admitted  as  a  party 
to  such  proceeding  shall  file  a  notice  to 
that  effect  with  the  Commission  on  or 
before  November  8,  1940. 

The  matter  concerned  herewith  is: 

The  Bridgeport  Gas  Light  Company, 
a  Connecticut  corporation,  has  applied 
for  an  order  of  the  Commission  pursuant 
to  section  2  (a)  (8)  of  the  Public  Utility 
Holding  Company  Act  of  1935,  declaring 
that  The  Bridgeport  Gas  Light  Company 
is  not  a  subsidiary  of  The  United  Gas 
Improvement  Company  or  The  United 
Corporation.  The  United  Gas  Improve¬ 
ment  Company,  a  registered  holding 
company  and  a  subsidiary  of  The  United 
Corporation,  a  registered  holding  com¬ 
pany,  owns  approximately  11.78%  of  the 
outstanding  stock  of  The  Bridgeport  Gas 
Light  Company. 

By  the  Commission. 

[seal!  Francis  P.  Brassor, 

Secretary. 

(F.  R.  Doc.  40-4494;  Filed,  October  24,  1940; 

11:15  a.  m.] 


(File  No.  59-14] 

In  the  Matter  of  International  Hydro¬ 
electric  System,  Respondent;  and 
Joseph  B.  Ely,  C.  Brooks  Stevens  and 
Henry  G.  Wells,  as  Trustees  Under 
a  Trust  Agreement  Dated  January  31, 
1939,  Respondents 

CORRECTION  ORDER 

At  a  regular  session  of  the  Securities 
and  Exchange  Commission  held  at  its 
office  in  the  City  of  Washington,  D.  C. 
on  the  23rd  day  of  October,  A.  D.  1940. 

The  Commission  having  on  October 
21,  19^0  issued  its  Supplemental  Notice 
of  and  Order  for  Hearing 1  in  the  above 
entitled  Matter;  and 
It  appearing  to  the  Commission  that 
the  caption  in  said  Supplemental  Notice 
of  and  Order  for  Hearing,  dated  October 
21,  1940,  designated  the  file  number  as 
“File  No.  54-19”  and  that  the  file  num¬ 
ber  should  have  been  designated  as 
“File  No.  59-14”;  and 

Wherefore  it  is  ordered,  That  the 
words  “File  No.  54-19”  appearing  in  the 
caption  of  the  Commission’s  Supplemen¬ 
tal  Notice  of  and  Order  for  Hearing  in 
the  above  entitled  Matter,  dated  Oc¬ 
tober  21,  1940,  should  be  deleted  and 
the  words  “File  No.  59-14”  should  be 
substituted  therefor. 

By  the  Commission. 

[seal]  Francis  P.  Brassor, 

Secretary. 

(F.  R.  Doc.  40-4492;  Filed  October  24,  1940; 

11:14  a.  m.] 


1  5  FR.  4195 


[File  No.  70-137] 

In  the  Matter  of  San  Antonio  Public 
Service  Company 

order  permitting  declaration  to  become 
effective  pursuant  TO  RULE  U-8 

At  a  regular  session  of  the  Securities 
and  Exchange  Commission,  held  at  its 
office  in  the  City  of  Washington,  D.  C., 
on  the  23d  day  of  October,  A.  D.  1940. 

San  Antonio  Public  Service  Company 
having  filed  a  declaration  pursuant  to  the 
Public  Utility  Holding  Company  Act  of 
1935,  particularly  section  7  thereof,  with 
respect  to  the  issue  and  sale  of  $16,500,- 
000  of  First  Mortgage  Bonds,  3V2%  Series 
due  1970,  and  with  respect  to  the  issue 
and  sale  of  $1,890,000  of  2%%  Serial 
Notes; 

Said  declaration  having  been  filed  on 
August  10,  1940,  and  various  amendments 
having  been  filed  thereto,  the  last  of  said 
amendments  having  been  filed  on  Oc¬ 
tober  23,  1940;  said  last  amendment  hav¬ 
ing  provided  for  the  sale  of  the  aforesaid 
$16,500,000  of  First  Mortgage  Bonds  for 
a  price  to  the  public  of  $17,737,500  (ex¬ 
clusive  of  accrued  interest  from  Septem¬ 
ber  1, 1940  to  date  of  delivery) ,  or  101  V2% 
per  unit,  and  said  last  amendment  having 
provided  for  underwriting  discounts  or 
commissions  aggregating  $82,500,  or  \2 % 
per  unit,  leaving  a  sum  of  $17,655,000,  or 
an  amount  per  unit  of  107%,  as  proceeds 
to  the  company  (exclusive  of  accrued  in¬ 
terest  as  aforesaid  and  without  allowing 
for  expenses  or  for  possible  increase  in 
proceeds  to  the  company  as  a  result  of  the 
proceedings  under  the  order  to  show 
cause  hereinafter  referred  to) ;  and 

Notice  of  the  filing  of  said  declaration 
having  been  duly  given  in  the  form  and 
manner  prescribed  by  Rule  U-8  promul¬ 
gated  pursuant  to  said  Act,  and  the  Com¬ 
mission  not  having  received  a  request  for 
hearing  with  respect  to  said  declaration 
within  the  period  specified  in  said  notice, 
or  otherwise,  and  not  having  ordered  a 
hearing  thereon;  and 

Said  declaration,  in  so  far  as  it  related 
to  the  issuance  of  the  aforesaid  notes  in 
the  amount  of  $1,890,000,  having  previ¬ 
ously  been  permitted  to  become  effective 
pursuant  to  the  order  of  this  Commission 
heretofore  entered  on  September  10, 
1940 ;  and  the  San  Antonio  Public  Service 
Company  having  requested  that  the  said 
declaration,  with  respect  to  the  issuance 
of  the  said  First  Mortgage  Bonds  in  the 
amount  of  $16,500,000,  as  amended,  be 
permitted  to  become  effective  on  October 
23,  1940;  and 

The  Commission  finding  with  respect 
to  said  First  Mortgage  Bonds  that  the 
requirements  of  section  7  (c)  of  the  Pub¬ 
lic  Utility  Holding  Company  Act  are 
satisfied  and  that  no  adverse  findings  are 
necessary  under  section  7  (d)  of  said  Act 
(except  to  the  extent  that  jurisdiction 
is  hereinafter  reserved  with  respect  to 
certain  questions  arising  under  Rule 
U-12F-2  promulgated  under  said  Act), 
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and  the  Commission  therefore  deeming 
it  appropriate  to  permit  said  declaration 
to  become  effective  subject  to  the  reser¬ 
vation  of  jurisdiction  hereinafter  re¬ 
ferred  to  and  subject  to  the  terms  and 
conditions  prescribed  in  Rule  U-9,  which 
terms  and  conditions  the  Commission 
finds  necessary  to  assure  compliance  with 
the  requirements  of  said  Act;  and 
The  Commission  having  previously 
issued,  on  or  about  August  23,  1940,  an 
order  to  show  cause  herein  directed  to 
Mellon  Securities  Corporation,  pursuant 
to  Rule  U-12F-2  of  the  General  Rules 
and  Regulations  promulgated  pursuant 
to  said  Act,  and  a  stipulation  having  been 
entered  into  on  August  29,  1940,  between 
San  Antonio  Public  Service  Company, 
Mellon  Securities  Corporation,  and  coun¬ 
sel  for  the  Securities  and  Exchange 
Commission,  under  the  terms  of  which 
stipulation  it  was  provided  that,  in  order 
that  the  pendency  of  questions  arising  in 
said  proceedings  under  Rule  U-12P-2 
should  not  delay  the  financing  which  is 
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the  subject  of  the  declaration  herein,  the 
Commission  might  permit  said  declara¬ 
tion  to  become  effective  under  section  7 
but  reserve  jurisdiction  to  take  any 
appropriate  action  pursuant  to  Rule 
U-12F-2  with  respect  to  any  fee  to  be 
paid  to  Mellon  Securities  Corporation, 
and  which  stipulation  also  provided  that 
hearings  with  respect  to  said  matters  as 
to  which  jurisdiction  was  reserved  might 
be  continued  until  such  future  date  as 
might  be  ordered  by  the  Commission  or 
mutually  agreed  upon  by  counsel  for  the 
Commission  and  Mellon  Securities  Cor¬ 
poration,  subject  to  the  terms  and  con¬ 
ditions  contained  in  said  stipulation, 
which  stipulation  was  filed  in  these  pro¬ 
ceedings  on  August  29, 1940,  and  to  which 
reference  is  hereby  made;  and 
The  Commission  deeming  it  appro¬ 
priate  to  permit  said  declaration  to  be¬ 
come  effective  at  this  time,  subject  to 
the  reservation  of  jurisdiction  with  re¬ 
spect  to  said  proceedings  under  said  order 
to  show  cause  pursuant  to  Rule  U-12F-2 


hereinbefore  referred  to,  as  more  par¬ 
ticularly  hereinafter  provided; 

It  is  hereby  ordered,  Pursuant  to  Rule 
U-8  and  the  applicable  provisions  of  said 
Act,  and  subject  to  the  terms  and  condi¬ 
tions  prescribed  in  Rule  U-9,  that  the 
aforesaid  declaration,  as  amended,  be  and 
is  hereby  permitted  to  become  effective 
forthwith  with  respect  to  said  First 
Mortgage  Bonds,  subject  to  the  reserva¬ 
tion  of  jurisdiction  by  the  Commission  to 
take  any  appropriate  action  pursuant  to 
Rule  U-12F-2  with  respect  to  any  fees  to 
be  paid  to  Mellon  Securities  Corporation, 
as  more  fully  provided  in  the  aforesaid 
stipulations,  dated  August  24,  1940,  and 
filed  August  29, 1940,  to  which  stipulation 
reference  is  hereby  made. 

By  the  Commission.  Commissioner 
Healy  dissenting  for  the  reasons  stated  in 
his  memorandum  of  April  1,  1940. 

[seal]  Francis  P.  Brassor, 

Secretary. 

[P.  R.  Doc.  40-4493;  Filed,  October  24,  1940; 

11:14  a.  m.] 


